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A In the District Court of the United States 

for District of Columbia 
Criminal No. 69093 

United States of America 
vs. 

Richard W. Deaver, et al. 

Receipt acknowledged June 15, 1945, Ray L. Jenkins, 
Asst. U. S. Atty. 

Notice of Appeal 

Name and address of appellant 

Rchard W. Deaver, 927 Superior Avenue, Dayton, Ohio 
Name and address of appellant’s attorney 

Errett G. Smith, 1152 National Press Building, Wash¬ 
ington 4, D. C. and Robert H. McNeill, 815—15th St., 
N. W., Washington, D. C. 

Offense Charge of violating Title 18, Secs. 8S and 33S 
of U. S. Code. 

Date of judgment December 11, 1942; and June 15, 
1945.. 

Brief description of judgment or sentence Overruling 
his demurrer, to effect that indictment is not sufficient in 
law to charge any criminal offense; and the sentence of 
June 15, 1945 that he serve 8 mo. to 2 yrs. on each count 
running concurrently. 

Name of prison where now confined, if not on bail On 
bail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

United States Court of Appeals for the District of 
Columbia. Filed June 16,1945. Joseph A. Stewart. Clerk. 

Date June 15, 1945. 

Richard W. Deaver 

Appellcmt. 

Errett G. Smith and 

Robert H. McNeill, E.G.S. 

Attorneys for Appellant. 





2 RICHARD W. DEAVER VS. UNITED STATES 

1 Filed in Open Court Jan. 5, 1942. Charles E. 
Stewart, Clerk. 

In the District Court of the United States 
For the District of Columbia 

Holding a Criminal Term 

October Term, A. D. 1941 

District of Columbia, ss : 

The Grand Jurors of the United States of America in 
and for the District of Columbia aforesaid upon their oath 
do present: 

That heretofore and at the various times of the commis¬ 
sion of the various offenses hereinafter set forth: 

Richard W. Denver, Fred L. Lewis, Gabriel G. Tauber, 
Edward A. Greenbaum, alias Edward A. Green, Samuel R. 
Smith, alias Sam R. Smith, Benjamin Alberts, alias B. 
Alberts, Sam Black, Harry M. Berg, alias H. M. Berg, 
Lee Barker, Edward Cole, alias Ed Cole, alias E. Cole, 
Albert Exl, alias A. Exl, Mort Greenbaum, alias M. 
Greenbaum, William A. Harvey, alias W. A. Harvey, 
Milton M. Howard alias M. Howard, Sam R. Kadison, 
L. Kroll whose first true and correct name is to the Grand 
Jurors unknown. Jack Lavin, Harry N. Mitchell, William 
Mandell, alias W. Mandell, William Mead, M. Michael 
whose first true and correct name is to the Grand Jurors 
unknown, Harry Renfro, Max Newman, Theodore Rogoff, 
alias T. L. Rogoff, Frank V. Raymond, Leonard H. Sagett. 
alias L. H. Sagett, C. G. Squires whose first true and 
correct name is to the Grand Jurors unknown, Sam Wolfe, 
Harry Waldstein, and Barney Wollin. alias B. Wollin, 
alias Barney Wolstein, hereinafter called the defendants, 
each late of the City of Washington, District of Columbia, 
devised and intended to devise a certain scheme and arti¬ 
fice to defraud and for obtaining money and property by 
means of false and fraudulent pretenses, representations 
and promises, from a certain class of persons then resid¬ 
ing in divers states of the United States, that is to say, 
from that class of persons who owned various shares of 
stocks, bonds, certificates of deposit and other securities 
and properties of value which had defaulted in interest 
payments, depreciated in value or become marketable only 
at prices substantially less than their face value or original 
cost, which said persons are hereinafter designated 

2 and referred to as the persons intended to be de¬ 
frauded, including George D. Alderman of Hub- 
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bardsville, New York, Mr. and Mrs. Joseph E. Blauvelt 
of Ruote No. 1, Lowman, New York, Henry J. Ball of 
Route No. 1, Warsaw, North Carolina, Rev. Theodore 
Buch of 613 Locust Street, Jolmstown, Pennsylvania, Mrs. 
Margaret H. Barclay of Carmichaels, Pennsylvania, Mrs. 
Lillie B. and Clarence Boone of 208 Devane Street, Clin¬ 
ton, North Carolina, Mrs. Amanda E. Biery of 1036 Turner 
Street, Allentown, Pennsylvania, Mrs. Jessie Burwell of 
Dunkard, Pennsylvania, Mr. Clinton Bucher of 518 Robe¬ 
son Street, Reading Pennsylvania, Mr. and Mrs. D. J. 
Barron of Route No. 2, Friedens, Pennsylvania, Mrs. 
Grace Bitner of 26S Frederack Street, Hanover, Penn¬ 
sylvania, Joseph A. Chlebek of 38 Prospect Avenue, Turtle 
Creek, Pennsylvania, Miss Macy Cox of Magnolia, North 
Carolina, Mrs. Cecelia P. and Mr. Leo W. Crumpler of 
Watha, North Carolina, Miss Mary E. Connor of 94 Vir¬ 
ginia Street, Waterloo, New York, Mr. and Mrs. Ellsworth 
Carver of 520 York Street, Hanover, Pennsylvania, Mr. 
and Mrs. Harry Chenworth of Route No. 1, Baldwin, 
Maryland, Marvin Case of 339 Tioga Street, Trenton, 
New Jersey, Fred D. Davis of Route No. 1, Madison, 
New York, Mrs. Jessie L. Donley of Box 87, Mt. Morris, 
Pennsylvania, William Howard David of 390 Morgantown 
Street, Uniontown, Pennsylvania, Mrs. Martha F. Detz of 
513^4 West James Street, Lancaster, Pennsylvania, James 
Donahoe of Route No. 3, Frankfort, New York, Mrs. 
Minerva Deardorff of York Springs, Pennsylvania, Mrs. 
Mary Dengate of 31S Spruce Street, Lititiz, Pennsylvania, 
Mrs. Ella N. Ege of 612 Weiser Street, Reading, Penn¬ 
sylvania, Mr. William H. and Mrs. Florence S. Edwards 
of 343 S. 4th Street, Reading, Pennsylvania, Mr. James L. 
Ely of Fallston, Maryland, Frank Furner of Waterville, 
New York, Mrs. Elizabeth E. Field of Morrisville, New 
York, Mrs. Laura Fenwick of Route No. 1, North Garden, 
Virginia, Mrs. Viola B. Fleagle of 125 York Street, Han¬ 
over, Pennsylvania, Mr. Irvin Focht, Jr., and Mrs. Esther 
Focht of 115 Spruce Street, Reading, Pennsylvania, Mr. 

Irvin Focht, Sr., and Mrs. Sarah A. Focht of 115 
3 Spruce Street, Reading, Pennsylvania, Rev. Ross H. 

and Mrs. Madeline 0. Flanagan of 152 Magnolia 
Avenue, Hillsdale, New Jersey, Mrs. Maud Gibson of St. 
Johnsville, New York, Mrs. Dorothy M. Gardner of 513 
North Boulevard, Richmond, Virginia, Mr. Charles and 
Mrs. Jennie Gildner of 937 No. 12th Street, Reading, 
Pennsylvania, Mr. and Mrs. Leonard Garrison of Route 
No. l,*Dilliner, Pennsylvania, Mrs. Sarah C. Hammack of 
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Route No. 1, Stephens City, Virginia, Misses Anna Keener 
and Alice Strother Harrison of 510 E. Market Street, 
Harrisonburg, Virginia, Mrs. Ella W. Hefty of Warsaw, 
North Carolina, Mrs. Dorcas C. Homes of Route No. 5, 
Staunton, Virginia, William Horner of Route No. 1, Car¬ 
michael, Pennsylvania, Samuel G. Harness of Rosehill, 
North Carolina, Hetzel of Route No. 2, Bedford, Penn¬ 
sylvania, Earl S. Joslin of Route No. 3, Frankfort, New 
York, Mrs. Effie Keister of Edinburg, Virginia, Miss Mary 
Kilhefner of Route No. 3 Ephrata, Pennsylvania, Paul and 
Mathias Litzelman of Route No. 2, Dushore, Pennsylvania, 
Mrs. Anetta Lee of 97 Wheeling Street, Washington, 
Pennsylvania, Miss Katie Lance of 1504 No. 12tli Street, 
Reading, Pennsylvania, Mr. Edward C. Loucks of 444 So. 
George Street, Y'ork, Pennsylvania, Miss Annie Meade 
Mayes of 201 Liberty Street, Petersburg, Virginia, Mrs. 
Minnie B. McMullen of 642 Linden Avenue, Johnstown, 
Pennsylvania, C. Henry and Mrs. Edythe Mayes of 262 
No. Main Street, Red Lion, Pennsylvania, Mrs. Blanche B. 
Mitchell of Route No. 1, Rices Landing, Pennsylvania, 
Mrs. Pearl E. Meily of 156 South Hanover Street, Carlisle, 
Pennsylvania, Mrs. Nora E. McFadden of Route No. 1, 
Cliadds Ford, Pennsylvania, Miss Carrie A. Mitchell of 
441 Market Street, Newport, Pennsylvania, Charles 
Minard of Rossburg, New York, John A. and Katherine E. 
Mohr of 236 Spring Street, Newton, New Jersey, Mr. 
Anthony J. McHale of Port Jervis, New York, Miss Clara 
B. Newton of Kelly, North Carolina, Mrs. Elizabeth M. 
Opperman of 751 Sherman Street, Johnstown, Pennsyl¬ 
vania, J. Earle Opperman of 726 Highland Avenue, Johns¬ 
town, Pennsylvania, Miss Myra and Miss Olive S. Oakes 
of 628 State Street, Meadville, Pennsylvania, Mrs. Mary V. 

Patterson of 86 West Beau Street, Washington, 
4 Pennsylvania, Miss Mary Perley of 514 First Street, 

Charlottesville, Virginia, Mrs. Lucy Powell of Route 
No. 2, Rocky Point, North Carolina, Elim L. Peterson of 
RFD, Burgaw, North Carolina, Miss Helen Gladys Peter¬ 
son of Route No. 1, Wallace, North Carolina, Henry 
Parker Perry of Route 6, Trenton, New Jersey, Rev. S. 
Papandrea of 427 Poplar Street, Meadville, Pennsylvania, 
Mrs. Fannie and George Phillips of Linden Place, Belmont 
Circle, Uniontown, Pennsylvania, Clinton A. and Florence 
W. Robertson of 39 George Street, Tenafly, New Jersey, 
Mr. Edward N. Rhoads of Route No. 1, Linglestown, Penn¬ 
sylvania, Miss Clara E. Shoemaker of 114% No. Center 
Street, Somerset, Pennsylvania, Emmons C. and Mrs. Ava 
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Sanner of Route No. 1, Frederick, Maryland, Mr. and Mrs. 
William Sitts of Oriskany Falls, New York, Mrs. Annie S. 
Speight of Whitakers, North Carolina, Homer L. and 
Harriet E. Simmons of Route No. 1 North Garden, Vir¬ 
ginia, Miss Alice Skelly of Route No. 1, Hellertown, Penn¬ 
sylvania, Mr. J. Walter Scott of 519 Walnut Street, New¬ 
port, Pennsylvania, Mr. T. Leslie Smith of Newport, 
Pennsylvania, Mrs. Laura Snyder of No. 8 Jefferson 
Street, Reading, Pennsylvania, Paul and May Sharp of 
Newport, Pennsylvania, Mr. John T. and Mrs. Nellie M. 
Sis wick of Hope Valley, Rhode Island, Mrs. Marie A. 
Seubert of 1522 North Madeira Street, Baltimore, Mary¬ 
land, Mr. Rollo D. Seaton of 215 East Fayette Street, 
Uniontown, Pennsylvania, Mr. Samuel N. Sapper of Route 
No. 3, Uniontown, Pennsylvania, Miss Sara and Warren 
A. Shields of Route No. 1, Summerville, Pennsylvania, 
Mrs. Irene Troutman of 224 Walnut Street, Newport, 
Pennsylvania, Mrs. Grace M. Thompson of Box 174, 
Milroy, Pennsylvania, Mrs. Mary E. Thompson of Fall- 
ston, Maryland, Miss Alice Traub, 292 Spring Street, 
Trenton, New Jersey, Miss Alice A. Warriner of Wash¬ 
ington Mills, New” York, Mr. Irving Watson of Route No. 
2, Mount Morris, Pennsylvania, and Mrs. Eva G. and John 
C. Walters of 211 Union Street, Uniontown, Pennsylvania, 
the names of the other persons so intended to be de¬ 
frauded being to the said Grand Jurors unknown. 

That the scheme and artifice to defraud so devised and 
intended to be devised as aforesaid was in substance as 
follows: 

That the defendants, Fred L. Lewis, Richard W. 
5 Deaver, Edward A. Greenbaum, alias Edward A. 

Green, Gabriel G. Tauber, and Samuel R. Smith, 
did determine and agree on or about April 13, 1934 and 
thereafter to establish, open and maintain, and cause to 
be established, opened and maintained, an office in the 
City of Washington, in the District of Columbia, under 
the name and names of The National Capital Company 
and The National Capital Memorial Park, Inc., for the 
purpose of selling to the persons intended to be defrauded 
cemetery lots or burial rights in the National Capital 
Memorial Park Cemetery situated near Muirkirk, Prince 
Georges County, Maryland; in which office the defend¬ 
ants, Fred L. Lewis, Richard W. Deaver, Edward A. 
Greenbaum, alias Edward A. Green, Gabriel G. Tauber, 
and Samuel R. Smith, did employ the defendants, Benja¬ 
min Alberts, alias B. Alberts, Sam Black, Harry M. Berg, 
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alias H. M. Berg, Lee Barker, Edward Cole, alias Ed. 
Cole, alias E. Cole, Albert Exl, alias A. Exl, Mort Green- 
baum, alias M. Greenbaum, William A. Harvey, alias 
W. A. Harvey, Milton M. Howard, alias M. Howard, Sam 
R. Kadison, L. Kroll whose first true and correct name is to 
the Grand Jurors unknown, Jack Lavin, Harry N. Mitchell, 
William Mandell, alias W. Mandell, William Mead, M. Mi¬ 
chael whose first true and correct name is to the Grand 
Jurors unknown, Harry .Renfro, Max Newman, Theodore 
Rogoff, alias T. L. Rogoff, Frank V. Raymond, Leonard 
H. Sagett, alias L. H. Sagett, C. G. Squires whose first 
true and correct name is to the Grand Jurors unknown, 
Sam Wolfe, Harry Waldstein, and Barney Wollin, alias 
B. Wollin, alias Barney Wolstein, as salesmen and 
solicitors. 

That as a further part of the said scheme and artifice 
to defraud, so devised and intended to be devised as afore¬ 
said, the defendants operating as The National Capital 
Company, or acting individually, did obtain or cause to be 
obtained the names and addresses of owners and holders 
of stocks, bonds, certificates of deposit and other securities 
and properties of value which had defaulted in interest 
payments, depreciated in value, or become marketable 
only at prices greatly under their face value or original 
cost, who were the persons intended to be defrauded. 
6 That upon obtaining the names and addresses of 

the persons intended to be defrauded, the defend¬ 
ants did open up a correspondence through the United 
States mails with the persons intended to be defrauded. 
By means of such correspondence and by personal inter¬ 
views it was represented to the persons intended to be 
defrauded that the National Capital Company had a plan 
which was designed to recoup the losses suffered by the 
persons intended to be defrauded, in connection with their 
said stocks, bonds, certificates of deposit and other secur¬ 
ities and properties of value then held by the persons 
intended to be defrauded, and the defendants by means 
of the aforesaid representation did induce certain of the 
persons intended to be defrauded to furnish and forward 
to The National Capital Company lists and descriptions 
of the stocks, bonds, certificates of deposit and other 
securities and properties of value then held by the said 
persons intended to be defrauded, and did induce certain 
other of the persons intended to be defrauded to receive 
certain of the defendants’ employees as agents and 
solicitors. 
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That a further part of the said scheme and artifice to 
defraud, so devised and intended to be devised as afore¬ 
said, was to obtain money, property and other articles 
of value from the persons intended to be defrauded and 
to convert them to the defendants’ own use, and in 
furtherance of said scheme and artifice to defraud the 
defendants did represent to the persons intended to be 
defrauded by means of circulars, pamphlets, illustrated 
literature, letters, written communications and oral state¬ 
ments : 

(a) That The National Capital Company, by reason of 
certain information possessed by its otncers, could obtain 
a better sale price for the stocks, bonds, certificates of 
deposit and otner securities and properties of value, then 
owned by the persons intended to be defrauded tnan the 
said persons intended to be defrauded could obtain; 

(b) That The National Capital Company would sell 
for the persons intended to be defrauded their 

7 stocks, bonds, certificates of deposit and other 
securities and properties of value, then owned by 
the persons intended to be defrauded, at a price more 
than could be obtained by the persons intended to be 
defrauded, and would invest the proceeds of such sale in 
burial lots in the National Capital Memorial Park Ceme¬ 
tery, located near Muirkirk, Prince Georges County, 
Maryland; 

(c) That an investment in burial lots in the said 
National Capital Memorial Park Cemetery would be very 
favorable and would allow the persons intended to be de¬ 
frauded, within a period of two years or less, to recoup 
the loss which they had taken by virtue of the deprecia¬ 
tion in value of the stocks, bonds, certificates of deposit 
and other securities and properties of value, then held by 
the persons intended to be defrauded; 

(d) That The National Capital Company would guar¬ 
antee the resale, within a period not to exceed two years, 
of the cemetery lots or burial rights purchased by the 
persons intended to be defrauded at prices equal to the 
face value of the stocks, bonds, certificates of deposit and 
other securities and properties of value, used by the 
persons intended to be defrauded in the purchase of said 
cemetery lots or burial rights. 

(e) That the defendants guaranteed that there had 
been or would be established a retail sales organization 
known or to be known as The National Capital Memorial 
Park Sales Company for the purpose of reselling the 
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cemetery lots or burial rights purchased by the persons 
intended to be defrauded, and that through said retail 
sales organization the persons intended to be defrauded 
could resell, within two years and at a substantial protit, 
all of the cemetery lots or burial rights purchased by the 
said persons intended to be defrauded. 

(f) That the cemetery lots purchased by the persons 
intended to be defrauded from The National Capital Com¬ 
pany were located either in a developed part of The 
National Capital Memorial Park Cemetery or were located 
immediately adjacent to such developed part; 

8 (g) That The National Capital Company, by 

virtue of its organization and holdings, could be 
of material assistance to the persons intended to be de¬ 
frauded in restoring the principal amount of the original 
investment in stocks, bonds, certificates of deposit and 
other securities and properties of value, held by the 
persons intended to be defrauded, or could secure for 
the persons intended to be defrauded a monthly income 
payable each and every month over a particular period 
of time, the value of which income would exceed the 
value of the stocks, bonds, certificates of deposit and 
other securities and properties of value held by the 
persons intended to be defrauded; 

(h) That various fraternal organizations, such as 
the Masonic Order, the Odd Fellows Order, and the 
Brotherhood of Elks, had contracted to purchase large 
spaces in the cemetery for use by members of those 
organizations as needed, and that therefore the persons 
intended to be defrauded could resell lots in the National 
Capital Memorial Park Cemetery at a large profit within 
a very short time and certainly within less than two 
years; 

(i) That the American Legion had contracted to pur¬ 
chase large spaces in the cemetery for use by members 
of the American Legion as needed, and that there¬ 
fore the persons intended to be defrauded could resell 
lots in the National Capital Memorial Park Ceme¬ 
tery at a large profit within a very short time and 
certainly within less than two years; 

(j) That lots in the National Capital Memorial Park 
Cemetery were being resold rapidly to persons desiring 
them for burial purposes; 

(k) That cemeteries in and around Washington, Dis¬ 
trict of Columbia, were filled and that there was a 
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scarcity of burial space in and around Washington and 
that, therefore, lots in the National Capital Memorial 
Park Cemetery were in great demand; 

(l) That The National Capital Company would create 
a perpetual endowment fund to be used exclusively 
for the perpetual care and maintenance of the National 
Capital Memorial Park Cemetery and sections therein, 

and that as each section of the National Capital 
9 Memorial Park Cemetery was sold and paid for there 
was to be deposited in said endowment fund such 
part of the price paid by the original purchaser as 
would, when all the sections in the park were sold, provide 
from the net interest earned by said endowment fund a 
sum sufficient to provide for perpetual care and mainte¬ 
nance of the park and all the sections therein; 

(m) That during the year 1939 improvements and 
development work on the National Capital Memorial 
Park Cemetery were being made. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the foregoing pretenses, representations and 
promises were false and fraudulent and at the time 
they were made by the defendants, the defendants well 
knew that the said pretenses, representations and promises 
were and would be false in that, 

(a) The National Capital Company was not able to 
obtain a better sale price for the stocks, bonds, certifi¬ 
cates of deposit and other securities and properties of 
value, then owned by the persons intended to be de¬ 
frauded, than were the persons intended to be defrauded; 

(b) The National Capital Company could not and 
did not intend to sell stocks, bonds, certificates of de¬ 
posit and other securities and properties of value, then 
owned by the persons intended to be defrauded, at prices 
greater than that which could be obtained by the persons 
intended to be defrauded; 

(c) An investment in burial lots in the said National 
Capital Memorial Park Cemetery would not be a very 
favorable investment and would not allow the persons 
intended to be defrauded, within a period of two years 
or less, to recoup the loss which they, the persons 
intended to be defrauded, had taken by virtue of deprecia¬ 
tion in value of the stocks, bonds, certificates of deposit 
and other securities and properties of value, then held 
by the persons intended to be defrauded; 

(d) The National Capital Company could not guaran- 



10 


RICHARD W. DEAVER VS. UNITED STATES 


tee and the defendants well knew that neither they 

10 nor The National Capitol Company could guarantee 
tiie resale of cemetery lots or burial rights purchased 

by the persons intended to be defrauded at prices equal 
to the face value of the stocks, bonds, certificates of de¬ 
posit and other securities and properties of value, used 
by the persons intended to be defrauded in the purchase 
of cemetery lots or burial rights; 

(e) The defendants did not guarantee and did not 
intend to guarantee that there had been or would be 
established a retail sales organization known or to be 
known as The National Capital Memorial Park Sales 
Company through which the persons intended to be de¬ 
frauded could, within two years and at a substantial 
profit, resell the cemetery lots and burial rights pur¬ 
chased by the said persons intended to be defrauded; 

(f) The cemetery lot purchased by the persons in¬ 
tended to be defrauded from The National Capital Com¬ 
pany and from the defendants were not located in a 
developed part of the National Capital Memorial Park 
Cemetery or immediately adjacent to such developed 
part, but were in fact located in an undeveloped portion 
of the National Capital Memorial Park Cemetery in a 
place not adjacent to the developed part of the said 
cemetery; 

(g) The National Capital Company was not, as the 
defendants well knew, in a position to be of material 
assistance to the persons intended to be defrauded in 
restoring the principal amount of the original investment 
in stocks, bonds, certificates of deposit and other securi¬ 
ties and properties of value, held by the persons intended 
to be defrauded, nor could it secure for the persons in¬ 
tended to be defrauded a monthly income payable each 
and every month over a particular period of time, the 
value of which would exceed the value of the stocks, 
bonds, certificates of deposit and other securities and 
properties of value held by the persons intended to be 
defrauded; 

(h) No fraternal organization, such as the Masonic 
Order, the Odd Fellows, or the Brotherhood of Elks, had 
contracted to purchase any space in the cemetery for 
use by members of such fraternal organizations as 

needed; 

11 (i) The American Legion had not contracted to 
purchase any space in the cemetery for use by mem¬ 
bers of the American Legion; 
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(j) Lots in the National Capital Memorial Park Ceme¬ 
tery were not being resold rapidly to persons desiring 
them for burial purposes, and resales in fact amounted to 
less than 5% by volume of sales to investors; 

(k) Cemeteries in and around Washington, District of 
Columbia, were not filled and there was not a scarcity of 
burial space in and around Washington, District of Colum¬ 
bia, and lots in the National Capital Memorial Park Ceme¬ 
tery were not in great demand; 

(l) The National Capital Company would not and did 
not intend to create a perpetual endowment fund to be 
used exclusively for the maintenance of the National Capi¬ 
tal Memorial Park Cemetery and sections therein, the in¬ 
terest on which, when all of the sections in the park were 
sold, would be sufficient to provide for perpetual care and 
maintenance of the said park and all sections therein, but 
in fact onlv created such endowment fund as a ruse for the 
purpose of deceiving the persons intended to be defrauded, 
which said fund was not at any time so large in amount 
that the interest thereon was sufficient to provide for the 
perpetual care and maintenance of the park and all the 
sections therein; 

(m) During the year 1939 improvements and develop¬ 
ment work on the National Capital Memorial Park Ceme¬ 
tery were not being made. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the defendants, having devised the said scheme and 
artifice to defraud and for obtaining money and property 
by false and fraudulent pretenses as aforesaid, did take 
and convert to their own benefit and use money and other 
property of value obtained from the persons intended to 
be defrauded by virtue of the scheme and artifice to de¬ 
fraud as aforesaid. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

12 That on, to wit, January 17, 1939, and at the City 
of Washington, District of Columbia aforesaid, so 
having devised the said scheme and artifice to defraud and 
for obtaining money and property by false pretenses, rep¬ 
resentations and promises as in this count heretofore al¬ 
leged and set forth, the defendants did for the purpose of 
executing and attempting to execute the said scheme and 
artifice to defraud unlawfully, knowingly, and feloniously 
place and cause to be placed in the Post Office of the 
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United States to be sent and delivered by the post office 
establishment of the United States, according to the direc¬ 
tion and address thereon, a certain letter, to wit, a letter 
of the tenor following: 

The National Capital Company 
912 Fifteenth St., N. W. 

WASHINGTON, D. C. 

January 17, 1939. 

Miss Helen Gladys Peterson, 

R. F. D. .# 1, Wallace, North Carolina. 

Dear Miss Peterson: Pursuant to our letter of 
yesterday, we are pleased to acknowledge receipt of 
25 shares Tidewater Power Company $6 non-par 
preferred stock which you gave to our representa¬ 
tives with accompanying instructions. 

When the proceeds of the sale of the above item 
reach us, we will apply the same as purchase price 
of the space in National Capital Memorial Park as 
ordered by you on your application dated January 
16, and deed covering this space will be mailed you 
promptly. 

Sincerely, 

The National Capital Company. 

By Frank Richardson 

FR: JT. 

13 which said letter, when so placed and caused to be 
placed in the said Post Office of the United States, 
then and there was enclosed in an envelope bearing un¬ 
cancelled United States postage at the first-class rate and 
the following direction and address, to wit: 

Miss Helen Gladys Peterson, 

Washington, D. C. Jan 17 1939 8-PM 
R. F. D. #1, 

Wallace, North Carolina. 

and that the said person to whom the said letter was so 
directed and addressed was then and there one of said 
persons intended to be defrauded, according to said scheme 
and artifice to defraud, and one of the persons from whom 
money and property was to be obtained by means of the 
false pretenses, representations and promises are afore¬ 
said; against the form of the statute in such case made 
and provided, and against the peace and government of 
the said United States. 
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Note by Counsel: 

The first count is typical of the first 22 counts, the only 
difference being that the other counts set forth different 
letters being mailed.) 

77 Twenty-third Count : 

And the Grand Jurors aforesaid, upon their oath 
aforesaid.do further present: 

That the defendants named in the first count of this 
indictment, hereinafter referred to as the defendants, on, 
to wit, April 1, 1934, and continuously thereafter up to 
and including, to wit, April 1, 1940, and at and within 
the City of Washington, District of Columbia aforesaid, 
and at divers other places, both within and without the 
District of Columbia, did then and there unlawfully, 
wilfully, knowingly and feloniously conspire, combine, 
confederate and agree together, and each with the other, 
and with divers other persons to the said Grand Jurors 
unknown, to commit divers offenses against the United 
States, each to consist of the offense of devising a scheme 
and artifice to defraud and for obtaining money and 
property by means of false pretenses, representations and 
promises, which said scheme and artifice is described and 
set forth in the first count of this indictment, which 
description of said scheme and artifice is incorporated 
herein by reference and made a part of this count as 
though fully set forth and described herein, and for the 
purpose of executing and attempting to execute the said 
scheme and artifice, to place and cause to be placed in 
the Post Office of the United States at the District of 
Columbia aforesaid, to be sent and delivered by the post 
office establishment of the United States, according to the 
address and directions thereon, certain letters, circulars, 
printed folders, and other written and printed matter, all 
as charged and alleged in Counts One to Twenty-two of 
this indictment. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said defendants, in pursuance and furtherance 
of said unlawful combination, conspiracy, confederation 
and agreement and to effect the object of the same, did 
make the false representations, pretenses and prom- 

78 ises and did place and cause to be placed in the Post 
Office of the United States at the District of Colum¬ 
bia aforesaid, to be sent by the post office establishment 
of the United States, certain letters, circulars, printed 
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folders and other written and printed matter, all as 
charged and alleged in Counts One to Twentv-two, both 
inclusive, of this indictment, by the means and in the 
manner set forth in each of those said counts. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said defendants, at the times and places here¬ 
inafter set forth, did perform certain overt acts in pur¬ 
suance and in furtherance of said unlawful combination, 
conspiracy, confederation and agreement and to effect the 
object thereof, that is to say: 

Overt Acts 

1. That the defendants, Richard W. Deaver and Gabriel 
G. Tauber, did on, to wit, May 11, 1939, sign and mail or 
cause to be mailed, in the post office at Washington, D. C., 
to be carried and delivered by the Postal Establishment 
of the United States, a certain warranty deed addressed 
to Miss Helen Gladys Peterson, R. F. D. #1, Wallace, 
North Carolina. 

2. That the defendants, Fred L. Lewis and Richard W. 
Deaver, did on, to wit, March 25, 1938, sign and mail or 
cause to be mailed, in the post office at Washington, D. C., 
to be carried and delivered by the Postal Establishment 
of the United States, a certain warranty deed addressed 
to Reverend Ross H. Flanagan and Mrs. Madeline Oley 
Flanagan, 152 Magnolia Avenue, Hillsdale, New Jersey. 

3. That the defendants, Richard W. Deaver and Gabriel 
G. Tauber, did on, to wit, August 19, 1938, sign and mail 
or cause to be mailed, in the post office at Washington, 
D. C., to be carried and delivered by the Postal Establish¬ 
ment of the United States, a certain warranty deed 
addressed to the Reverend Ross H. Flanagan, 152 Mag¬ 
nolia Avenue, Hillsdale, New Jersey. 

79 4. That the defendant, Richard W. Deaver, did 

on, to wit, July 6, 1938, mail or cause to be mailed, 
through the Postal Establishment of the United States, 
a certain letter addressed to the Reverend Theodore F. E. 
Buch D. D., 611 Locust Street, Johnstown, Pennsylvania. 

5. That the defendant, Gabriel G. Tauber, did on, to 
wit, February 8, 1939, receive a check in the amount of 
$60.00, drawn in his favor by the National Capital 
Memorial Park, Inc., and signed by the defendant, Richard 
W. Deaver, as president of said company. 

6. That the defendant, Fred L. Lewis, did on, to wit, 
January 18, 1939, write a letter to the defendant, R. W. 
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Deaver, 912, 15th Street, N. W., Washington, D. C. 

7. That the defendant, Fred L. Lewis, did on, to wit, 
January 16, 1939, write a letter to the defendant, R. W. 
Deaver, 912, 15th Street, N. W., Washington, D. C. 

8. That the defendant, Fred L. Lewis, did on, to wit, 
January 9, 1939, receive a check in the amount of $125.00, 
drawn in his favor by the defendant, Richard W. Deaver, 
President, National Capital Memorial Park, Inc. 

9. That the defendant, Harry Renfro, did on, to wit, 
June 2, 1938, visit Mrs. Dorothy A. Gardner, 513 North 
Boulevard, Richmond, Virginia, and have a conversation 
with her. 

10. That the defendant, William Mandell, did on, to wit, 
September 1938, visit Mrs. Pearl E. Meily, 156 South 
Hanover Street, Carlisle, Pennsylvania, and have a con¬ 
versation with her. 

11. That the defendant, Sam Black, did on, to wit, 
February 28, 1939, visit Miss Anna Keener Harrison and 
Miss Alice Strother Harrison, sisters, 510 East Market 
Street, Harrisonburg, Virginia, and have a conversation 

with them. 

80 . 12. That the defendant, Benjamin Alberts, alias 

B. Alberts, did on, to wit, June 6, 1939, visit Mr. 
Frank Furner, Waterville, New York, and have a con¬ 
versation with him. 

13. That the defendants, Sam R. Kadison and Sam 
Wolfe, did on, to wit, January 16, 1939, visit Miss Helen 
Gladys Peterson, Route No. 1, Wallace, North Carolina, 
and have a conversation with her. 

14. That the defendant, Edward Cole, alias Ed Cole, 
alias E. Cole, did on, to wit, February 8, 1938, visit Mr. 
Henry P. Perry, Route No. 6, Trenton, New Jersey, and 
have a conversation with him. 

15. That the defendant, Edward Cole, alias Ed Cole, 
alias E. Cole, did on, to wit. May 2, 1938, visit Mr. Marvin 
R. Case, 339 Tioga Street, Trenton, New Jersey, and have 
a conversation with him. 

16. That the defendant, Leonard H. Sagett, alias L. H. 
Sagett, did on, to wit, June 8, 1938, visit Mr. Joseph A. 
Chlebek, 38 Prospect Avenue, Turtle Creek, Pennsylvania, 
and have a conversation with him. 

17. That the defendant, Leonard H. Sagett, alias L. H. 
Sagett, did on, to wit, April 8, 1938, visit Miss Martha F. 
Detz, Lancaster, Pennsylvania, and have a conversation 
with her. 

18. That the defendant, Sam Wolfe, did on, to wit, 
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March 17, 1939, visit Miss Macy Cox,. Magnolia, North 
Carolina, and have a conversation with her. 

19.. That the defendants, Sam Wolfe and Sam R. Kadi- 
son, did on, to wit, February 16, 1939, visit Mr. and Mrs. 
Elim Peterson, Burgaw, North Carolina, and have a con¬ 
versation with them. 

20. That the defendant, Harm* N. Mitchell, did on, to 
wit, September 30, 1935, visit Mr. Leonard Garrison and 
Mrs. Gertrude Garrison, Route 1, Dilliner, Pennsylvania, 
and have a conversation with them. 

81 21. That the defendants, Harry N. Mitchell and 
C. G. Squires, did on, to wit, September 8,1937, visit 

Mrs. Blanche C. Mitchell, Route No. 1, Rices Landing, 
Pennsylvania, and have a conversation with her. 

22. That the defendant, Harry N. Mitchell, did on, to 
wit. August 23, 1938, visit Miss Clara E. Shoemaker, 
11414 North Center Street, Somerset, Pennsylvania, and 
have a conversation with her. 

23. That the defendant, C. G. Squires, did on, to wit. 
May 19, 1939, visit Mrs. Anetta Lee, 97 North Wheeling 
Street, Washington, Pennsylvania, and have a conversa¬ 
tion with her. 

24. That the defendants, C. G. Squires and Harry N. 
Mitchell, did on, to wit, February 12, 1938, visit Mr. 
William Horner, Route No. 1, Carmichael, Pennsylvania, 
and have a conversation with him. 

25. That the defendant, Max Newman, did on, to wit, 
July 25, 1935, visit Mrs. Maude Gibson, 19 West Main 
Street, Saint Johnsville, New York, and have a conversa¬ 
tion with her. 

26. That the defendant, Sam Black, did on, to wit, April 
6, 1939, visit Mrs. Effie M. Keister, Edinburg, Virginia, 
and have a conversation with her. 

27. That the defendant, Lee Barker, did on, to wit, Feb¬ 
ruary 26, 1939, visit Mrs. Effie M. Keister, Edinburg, Vir¬ 
ginia, and have a conversation with her. 

28. That the defendant, William A. Harvey, alias W. A. 
Harvey, did on, to wit, January 24, 1939. visit Mrs. 
Dorcas C. Homes, Route No. 5, Staunton, Virginia, and 
have a conversation with her. 

29. That the defendant, L. Kroll, whose first name is 
to the Grand Jurors unknown, did on, to wit, September 
28, 1937, visit Mr. James Donahoe, Route No. 3, Frank¬ 
fort, New York, and have a conversation with him. 

82 30. That the defendant, Benjamin Alberts, alias 
B. Alberts, did on, to wit, June 28, 1939, visit Mr. 
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and Mrs. William D. Sitts, Oriskany Falls, New York, 
and have a conversation with them. 

31. That the defendants, Harry Renfro and Harry 
Waldstein, alias H. Waldstein, did on, to wit, June 27, 
1938, visit Mr. and Mrs. Clinton A. Robertson, 39 George 
Street, Tenafly, New Jersey, and have a conversation 
with them. 

32. That the defendant, Milton M. Howard, alias 
M. Howard, did on, to wit, January 17, 1937, visit Mrs. 
Madeline 0. Flanagan and Reverend Ross H. Flanagan, 
152 Magnolia Avenue, Hillsdale, New Jersey, and have a 
conversation with them. 

33. That the defendant, William Mandell, did on, to 
wit, October 18, 1938, visit Mrs. Maude Gibson, 19 West 
Main Street, Saint Johnsville, New York, and have a 
conversation with her. 

34. That the defendant, Theodore Rogoff, alias T. Ro¬ 
goff, did on, to wit, March 24, 1938, visit Mr. William 
Howard David, 390 Morgantown Street, Uniontown, Penn¬ 
sylvania, and have a conversation with him. 

35. That the defendant, Jack Lavin, did on, to wit, May 
16, 1939, visit Mr. Henry J. Ball and Mrs. Luvenus V. 
Ball, Route No. 1, Warsaw, North Carolina, and have a 
conversation with them. 

36. That the defendant, Barney Wollin, alias B. Wol- 
stein, alias B. Wollin, did on, to wit, August 28, 1935, 
visit Mr. William Howard David, 39 Morgantown Street, 
TJniontown, Pennsylvania, and have a conversation with 
him. 

37. That the defendant, William Mead, did on, to wit, 
June 11, 1935, visit Mr. Charles L. Gildner, and Mrs. 
Jennie Gildner, 937 North Twelfth Street, Reading, Penn¬ 
sylvania, and have a conversation with them. 

83 38. That the defendant, M. Michael, whose first 

name is to the Grand Jurors unknown, did on, to 
wit, August 18, 1938, visit Reverend Ross H. Flanagan 
and Mrs. Madeline 0. Flanagan, 152 Magnolia Avenue, 
Hillsdale, New Jersey, and have a conversation with them. 

39. That the defendant, Mort Greenbaum, alias M. 
Greenbaum, did on, to wit, May 26, 1935, visit Mr. Clinton 
Bucher, 518 Robeson Street, Reading, Pennsylvania, and 
have a conversation with him. 

40. That the defendant, Albert Exl, alias A. Exl, did 
on, to writ, April 19, 1939, visit Mrs. Mary Thompson, 
Fallston, Maryland, and have a conversation with her. 

41. That the defendant, Albert Exl, alias A. Exl, did on, 
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to wit, May 5, 1939, visit Mr. Harry Chenworth, Route 
No. 1, Baldwin, Maryland, and have a conversation with 
him. 

42. That the defendant, Harry M. Berg, alias H. M. 
Berg, did on, to wit, November 4, 1937, visit Mrs. Edythe 
R. Maves and Mr. C. Henry Maves, 262 North Main 
Street, Red Lion, Pennsylvania, and have a conversation 
with them. 

43. That the defendant, Frank V. Raymond, did on, to 
wit, May 26, 1935, visit Mrs. Pearl E. Meily, 156 South 
Hanover Street, Carlisle, Pennsylvania, and have a con¬ 
versation with her. 

44. That the defendant, Edward A. Greenbaum, alias 
Edward A. Green, did on, to wit, June 11, 1935, visit Mrs. 
Pearl E. Meily, 156 South Hanover Street, Carlisle, 
Pennsylvania, and have a conversation with her. 

45. That the defendant, Edward A. Greenbaum, alias 
Edward A. Green, did on, to wit, June 4, 1935, visit Mr. 
Clinton Bucher, 518 Robesop Street, Reading, Pennsyl¬ 
vania, and have a conversation with him. 

84 46. That the defendant. Sam R. Smith, alias S. R. 

Smith, did on, to wit, March 24, 193S, visit the 
Reverend Ross Flanagan and Mrs. Madeline 0. Flanagan, 
152 Magnolia Avenue, Hillsdale, New Jersey, and have a 
conversation with them. 

47. That the defendant, Sam Black, did on, to wit, 
March 3, 1939, receive a check in the amount of $100.00, 
drawn in his favor by the National Capital Company. 

48. That the defendant, Sam Kadison, did on, to wit, 
March 3, 1939, receive a check in the amount of $75.00, 
drawn in his favor by the National Capital Company. 

49. That the defendant, Sam Wolfe, did on, to wit, 
March 3, 1939, receive a check in the amount of $171.50, 
drawn in his favor by the National Capital Company. 

50. That the defendant, William A. Harvey, did on, to 
wit, March 3, 1939, receive a check in the amount of 
$111.24, drawn in his favor by the National Capital Com¬ 
pany. 

51. That the defendant, Beniamin Alberts, alias B. Al¬ 
berts, did on, to wit, March 3, 1939, receive a check in 
the amount of $35.00, drawn in his favor by the National 
Capital Company. 

52. That the defendant, Lee Barker, did on, to wit, 
March 3, 1939, receive a check in the amount of $100.00, 
drawn in his favor by the National Capital Company. 

53. That the defendant, Jack Lavin, did on, to wit, 
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April 17, 1939, receive a check in the amount of $125.00, 
drawn in his favor by the National Capital Company. 

54. That the defendant, Albert Exl, alias A. Exl, did 
on, to wit, April 15, 1939, receive a check in the amount 
of $50.00, drawn in his favor by the National Capital 

Company. 

85 55. That the defendant, Gabriel G. Tauber, alias 

G. G. Tauber, did on, to wit, April 12, 1939, receive 
a check in the amount of $50.00, drawn in his favor by the 
National Capital Company. 

56. That the defendant, Gabriel G. Tauber, alias G. G. 
Tauber, did on, to wit, April 5, 1939, receive a check in the 
amount of $50.00, drawn in his favor by the National 
Capital Company. 

57. That the defendant, Leonard H. Sagett, alias L. 
Sagett, did on, to wit, January 21, 1939, receive a check 
in the amount of $45.00, drawn in his favor by the National 
Capital Company. 

58. That the defendant, Leonard H. Sagett, alias L. 
Sagett, did on, to wit, January 18, 1939, receive a check 
in the amount of $10.00, drawn in his favor by the National 
Capital Company. 

59. That the defendant, Theodore L. Rogoff, alias T. L. 
Rogoff, did on, to wit, December 9, 1938, receive a check 
in the amount of $100.00, drawn in his favor by the National 
Capital Company. 

60. That the defendant, C. G. Squires, wdiose first name 
is to the Grand J urors unknown, did on, to wit, September 
24, 1938, receive a check in the amount of $75.00, drawn in 
his favor by the National Capital Company. 

61. That the defendant, William Mandell, did on, to wit, 
September 23, 1938, receive a check in the amount of 
$170.82, drawn in his favor by the National Capital Com¬ 
pany. 

62. That the defendant, M. Michael, whose first name is 
to the Grand Jurors unknown, did on, to wit, September 
23, 1938, receive a check in the amount of $170.82, drawn 

in his favor by the National Capital Company. 

86 63. That the defendant, Harry M. Mitchell, alias 

H. M. Mitchell, did on, to wit, September 24, 1938, 
receive a check in the amount of $100.00, drawn in his 
favor by the National Capital Company. 

64. That the defendant, Edw’ard Cole, alias Ed Cole, 
alias E. Cole, did on, to wit, September 16, 1938, receive 
a check in the amount of $93.41, drawn in his favor by the 
National Capital Company. 
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65. That the defendant, Milton M. Howard, alias M. 
Howard, did on, to wit, September 16, 1938, receive a 
check in the amount of $100.00, drawn in his favor by the 
National Capital Company. 

66. That the defendant, Harry M. Berg, alias H. M. 
Berg, alias H. Berg, did on, to wit, April 9, 1938, receive 
a check in the amount of $59.40, drawn in his favor by the 
National Capital Company. 

67. That the defendant, Frank V. Raymond, did on, to 

wit, March 27, 1937, receive a check in the amount of 
$100.00, drawn in his favor by the National Capital Com¬ 
pany. 1 

6S. That the defendant, Edward A. Greenbaum, alias 
Edward A. Green, did on, to wit, March 27, 1937, receive 
a check in the amount of $100.00, drawn in his favor by 
the National Capital Company. 

69. That the defendant, Sam R. Smith, did on, to wit, 
March 20, 1937, receive a check in the amount of $71.00, 
drawn in his favor by the National Capital Company. 

70. That the defendant, L. Kroll, whose first name is to 
the Grand Jurors unknown, did on, to wit, October 9,1937, 
receive a check in the amount of $121.75, drawm in his 
favor by the National Capital Company. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That the defendants, throughout the period heretofore 
stated and at and within the District of Columbia, 
87 unlawfully, wilfully and knowingly did conspire to 
commit divers offenses against the United States, 
and each did then and there do acts to effect the object of 
the said conspiracy; against the form of the statute in 
such case made and provided, and against the peace and 
government of the said United States. 

(s) Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia . 

(Endorsed:) United States vs. Richard W. Deaver, Fred 
L. Levis, Gabriel G. Tauber, Edward A. Greenbaum, alias 
Edward A. Green, Samuel R. Smith, alias Sam R. Smith, 
Benjamin Alberts, alias B. Alberts, Sam Black, Harry M. 
Berg, alias H. M. Berg, Lee Barker, Edward Cole, alias 
Ed Cole, alias E. Cole, Albert Exl, alias A. Exl, Mort 
Greenbaum, alias M. Greenbaum, William A. Harvey, alias 
W. A. Harvey, Milton M. Howard, alias M. Howard, Sam 
R. Kadison, L. Kroll, Jack Lavin, Harry N. Mitchell, Wil- 
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liam Mandell, alias W. Mandell, William Mead, M. Michael, 
Harry Renfro, Max Newman, Theodore Rogoff, alias T. L. 
Rogoff, Frank V. Raymond, Leonard H. Sagett, alias L. H. 
Sagett, C. G. Squires, Sam Wolfe, Harry Waldstein, 
Barnev Wolhn, alias B. Wollin, alias Barney Wolstein. 
Vio. Sec. 333, Title 18, U. S. Code, Vio. Sec. 88, Title 18, 
U. S. Code. Filed in Open Court, Jan. 5, 1942. Charles 
E. Stewart, Clerk. A True Bill: Charles E. Talbot (S), 
Foreman. 

88 In the District Court of the United States 
for the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et ajl. 

Demurrer of Richard W. Deaver 

Now comes defendant, Richard W. Deaver, by his 
counsel of record, and demurs to the Indictment herein 
presented and states that it is not sufficient in law, and 
that no count thereof or part thereof is sufficient in law, 
to charge any criminal offense. 

Defendant Deaver says further that this Indictment 
wholly fails to allege any offense as attempted to be 
charged under the statute whose violations purport to be 
set forth therein or under any other statute; and such 
failure consists of the following facts: 

1. That the only money, property, and other articles of 
value which the Indictment attempts to allege the defend¬ 
ants took from purchasers of the cemetery lots or burial 
spaces and converted to their own use were the money, 
property, and articles of value which constituted the pur¬ 
chase price of said lots and in this situation there are 
only three possible ways that fraud could have been per¬ 
petrated by a scheme or artifice to defraud, none of which 
is by this Indictment either alleged or indicated to have 
occurred or to have been part of the alleged scheme and 
artifice to defraud which lack is evident especially in the 
items specified in the Indictment as (a) and (m) inclusive 
purporting to recite specifically what the alleged scheme 
and artifice to defraud consisted of. The aforesaid three 
ways fraud could have been perpetrated were: 

(1) By a failure to give titles to'the burial spaces which 
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the customers had bought; 

89 (2) By failure to account honestly and in full for 
the money and things of value received toward the 

purchase price of the burial space; or 

(3) By failure to disclose facts peculiarly and only 
within the knowledge of the seller and of which the pur¬ 
chaser, by the nature of the case, could have had no fair 
opportunity for knowledge and the former being in some 
sort of a fiduciary or confidential relationship to the lat¬ 
ter, of which relationship the seller took advantage to 
extract an exorbitant price from the purchaser. 

2. This Indictment does not in any manner allege nor 
attempt to allege that there was any failure by this de¬ 
fendant or by any of the defendants, to give title to the 
customers for the burial spaces which they had bought; 
and in fact it is definitely shown by some of the counts 
that it was the defendant’s practice to send deeds to 
burial spaces to the customers by registered mail. 

3. This Indictment does not in any manner allege nor 
attempt to allege that this defendant or any of the de¬ 
fendants failed to account honestly and in full for the 
money and things of value received from the customers 
toward the purchase price of the lots or burial spaces. 

4. This Indictment does not effectively allege an offense 
in law consisting of any scheme or any artifice to defraud 
by failure to disclose facts within the knowledge of the 
seller and of which the purchaser had no fair opportunity 
for knowledge. Particularly noting wherein the Indict¬ 
ment thus fails to allege any offense in law it is stated 
that, with the parties to such a purchase and sale trans¬ 
action bargaining at arm’s length, the only facts through 
which fraud could have been accomplished in this third 
way, as above referred to, would have been for the burial 

spaces or lots sold to have been worth virtually 

90 nothing at all; or for the defendants, both severally 
and jointly, to have made no honest effort to carry 

out any material promises they made as to what they 
would do respecting things which would enhance the 
value of the lots or the park containing them; or for the 
defendants, either severally or jointly, to have made mis¬ 
representations of material, present, existent facts as an 
inducement for the purchasers to buy the lots at obviously 
unfair prices—mere “seller’s talk” or “puffing” as to 
their prospective future value having no bearing toward 
rendering the transaction actionable through criminal 
prosecution; the type of fraud known as “overreaching” 
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not being capable of sustaining a criminal prosecution 
between persons dealing at arm's length. 

It is further alleged, immediately following this para¬ 
graph, exactly wherein the several items specified in the 
indictment as (a) to (m), both severally or together, fail 
to set forth any legal offense as above recounted—the 
principal substance of tins challenge to the sufficiency of 
the Indictment being that there is nowhere therein an 
allegation stating whether the value of, or the market for, 
these lots at any or all times prior to the return of the 
Indictment, was such that they might or might not have 
been sold at prices which w^ould have enabled the defend¬ 
ants to make good all of the alleged misrepresentations to 
the customers which it is charged constituted parts of the 
scheme and artifice to defraud, it being evident that, if 
the lots had such saleable value, either each of the 
alleged misrepresentations may have been performed ex¬ 
actly as made according to the Indictment; or, even if 
they were not performed, that there is not alleged in the 
Indictment a complete scheme or artifice to defraud, it 
being wholly insufficient to allege, for example, half or 
tw’o-thirds of a scheme or artifice to defraud. 

(a) The representations set forth in this subparagraph 
of the Indictment (p. 6) charge no fraudulent act nor part 

of any fraudulent act or promise if the full sale 
91 price of the stocks, bonds, certificates of deposit, 
and other securities and properties of value, and 
monies were accounted for to the purchaser of the lots; 
and if their value w^as, or reasonably could have been 
expected to be, such that the customers receiving deeds 
to them were, or w~ere likely to be, able to realize the 
allegedly promised benefits from this investment. 

(b) The statements in subparagraph (a) just above are 

incorporated by reference and thus repeated here in 

respect to subparagraph (b) of the Indictment. 

(c) The statements in subparagraph (a) above are 

incorporated by reference and thus repeated here in 

respect to subparagraph (c) of the Indictment. Further, 
it is stated that the purported representations set forth 
in this subparagraph of the Indictment, p. 7, constitutes 
nothing but “puffing” or “seller’s talk” and hence have 
no weight as setting forth any fraudulent representations. 

(d) The statements in subparagraph (a) above are 

incorporated by reference and thus repeated here in 

respect to subparagraph (d) of the Indictment. It is 
stated also that this subparagraph of the Indictment does 
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not allege that the National Capital Company ever did 
guarantee the resale, etc., but merely that a representa¬ 
tion was made that it would (meaning might at some 
future time) guarantee the resale, etc., and hence this 
subparagraph is wholly ineffective toward stating any 
fraudulent representation. 

(e) The statements in subparagraph (a) above are 
incorporated by reference and thus repeated here in 
respect to subparagraph (e) of the Indictment. Further 
it is alleged that this subparagraph of the Indictment, p. 
7, states that the defendants “guaranteed” certain things 
and at the responding subparagraph (e), at p. 10 of the 
Indictment, it is stated that the defendants “did not 
guarantee” substantially the same things, thus resulting 
in these statements cancelling each other and hence hav¬ 
ing no meaning or significance whatsoever toward charg¬ 
ing any misrepresentation. 

92 (f) The statements in subparagraph (a) above 

are incorporated by reference and thus repeated 
here in respect to subparagraph (f) of the Indictment. 

(g) The statements in subparagraph (a) above are 

incorporated by reference and thus repeated here in 

respect to subparagraph (g) of the Indictment. 

(h) The statements in subparagraph (a) above are 

incorporated by reference and thus repeated here in 

respect to subparagraph (h) of the Indictment. 

(i) The statements in subparagraph (a) above are 

incorporated by reference and thus repeated here in 

respect to subparagraph (1) of the Indictment. 

(j) The statements in subparagraph (a) above are 

incorporated by reference and thus repeated here in 

respect to subparagraph (j) of the Indictment. 

(k) The statements in subparagraph (a) above are 

incorporated by reference and thus repeated here in 

respect to subparagraph (k) of the Indictment. 

(l) The statements in subparagraph (a) above are 

incorporated by reference and thus repeated here in 

respect to subparagraph (1) of the Indictment. 

(m) The statements in subparagraph (a) above are 

incorporated by reference and thus repeated here in 

respect to subparagraph (m) of the Indictment. 

Recapitulating part 4 of this Demurrer, the Indictment: 
(1) Does not allege that the lots or burial spaces were 
worth virtually nothing at all; (2) Does not allege that 
defendants, either severally or jointly, made no honest and 
sincere effort to carry out the material promises which 
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it is alleged they made respecting the lots and the develop¬ 
ment of them, and the park containing them, to an 
increased value; nor what success they may have 

93 had in this respect; (3) Does not allege that the 
defendants, either severally or jointly, made any 

material false promises, or made any misrepresentation of 
material, present, existent facts as inducements for the 
purchasers to buy the lots at obviously unfair prices or 
at prices which were not by future events proven to have 
been entirely fair and reasonable; and (4) Does not 
allege, either directly or indirectly, that, as a part of said 
alleged scheme or artifice to defraud, this defendant or 
any or all of the defendants ever wrongfully took and 
retained any money, property, or things of value from, 
any of their customers; or that they did not give full and 
fair value, or did not at all times intend to give full and 
fair value, for all monies, property, and things of value 
which they received from the purchasers of the lots or 
burial spaces. 

William P. MacCracken, Jr. and Errett G. Smith, 
William P. MacCracken, Jr. & 

Errett G. Smith, 

Attorneys for Defendant, Richard W. Deaver. 

Copy of foregoing Demurrer received this 29th day of 
October 1942. 

Edward M. Curran, 
Edward M. Curran, 

United States Attorney. 

By John L. Loskey, 

Assistant United States Attorney. 

94 In the District Court of the United States 

For the District of Columbia 

Criminal No. 69093 

United States 
vs. 

Richard W. Deaver, et al. 

Demurrers of their indictment have been filed, argued 
and submitted. 

An analysis of the indictment convinces me that by the 
first twenty-two counts, facts are alleged constituting sepa¬ 
rate crimes of use of the mails pursuant to a scheme 
devised to defraud; and that by the twenty-third count, 
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facts are alleged constituting the crime of conspiracy to 
use the mails in furtherance of the scheme referred to in 
the preceding counts. It further appears the facts are 
alleged with sufficient clarity to apprise the defendants of 
the charges they are required to meet. Therefore the 
demurrers will be overruled. 

Boutha J. Laws, Justice. 

December 11, 1942. 

95 District Court of the United States 

For the District of Columbia 

Friday, December 11, 1942 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Laws, presiding. 

• • • • • 

No. 69,093 

United States 
vs. 

Richard W. Deaver, C. G. Squires, Harry N. Mitchell, 

Frank V. Raymond 

Indicted for Vio. Sec. 338, Title 18, U. S. Code; 

Vio. Sec. 88, Title 18, U. S. Code 

Come as well the Attorney of the United States, as each 
defendant herein; and thereupon each defendant’s de¬ 
murrer to the indictment heretofore argued and submitted, 
is by the Court overruled, to which action of the Court 
the defendants are allowed an exception which is noted. 

101 In the District Court of the United States for the 

District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deayer, et al. 

Motion 

(a) For leave to Withdraw Plea, Entered by Defendant 
Richard W. Deaver, in Order to Present and to Argue 
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Defendant Deaver’s Demurrer Filed Herein October 
29, 1942; 

(b) Renewing and Repeating Defendant Deaver’s Said 
Demurrer; and 

(c) To Reconsider and to Sustain Said Demurrer to 
the Indictment Herein. 

Comes defendant Richard W. Deaver, by his attorney 
of record, and respectfully moves and petitions this 
Honorable Court: 

(a) For leave to withdraw his plea of not guilty, here¬ 
tofore made and entered, in order that he may present 
and argue for the Court’s present consideration and 
action his, the said defendant Deaver’s, Demurrer, filed 
herein October 29, 1942, setting forth fully and in detail 
the respects wherein he contends the Indictment, herein 
returned and filed January 5, 1942, wholly fails to allege 
any offense as attempted to be charged under the statute 
whose violations purport to be set forth therein or under 
any other statute and therefore is fatally defective in 
law to charge any offense and accordingly should be so 
held and considered as a nullity; 

(b) That defendant Deaver’s said Demurrer, filed 
herein October 29, 1942, to the Indictment be and is re¬ 
newed and repeated as though set forth here in full; and 

(c) That the Court presently reconsider and sustain 
defendant Deaver’s said Demurrer, filed herein October 
29, 1942, to the Indictment herein. 

Errett G. Smith, 

Errett G. Smith, 

Attorney for Deft. Deaver. 

1152 National Press Building. 

Notice is hereby given this — day of April, 1945 that 
the preliminary element of the above Motion—i. e., 
whether the plea may be withdrawn and the Demurrer 
renewed for present consideration—will be heard by the 
Court at — M., April —, 1945. 

Errett G. Smith, 

Errett G. Smith, 

A tty for Deft. Deaver. 


Copy of foregoing Motion received this 14th day of 
April, 1945. 


Ray L. Jenkins, 

Assistant United States Attorney. 
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102 District Court of the United States 

For the District of Columbia 

Friday, April 20, 1945 

The Court resumes its session pursuant to adjournment: 

Hon. Henry A. Schweinhaut, presiding. 

• * • • • 

No. 69093 

United States 
vs. 

Richard W. Deaver 

Indicted for Vio. Sec. 338, Title 18, U. S. C.; Vio. Sec. 88, 

Title 18, U. S. C. 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorney, Errett G. Smith, Esquire; and there¬ 
upon the motion (a) For leave to withdraw plea, entered 
by defendant, in order to present and to argue defendant’s 
demurrer filed herein October 29, 1942, (b) Renewing and 
Repeating defendant’s said demurrer and, (c) To recon¬ 
sider and to sustain said demurrer to the indictment 
herein, renewed today April 20, 1945, is by the Court 
overruled, to which action of the Court the defendant by 
his attorney prays an exception which is noted. 

103 District Court of the United States 

For the District of Columbia 

Monday, June 4, 1945 

The Court resumes its session pursuant to adjournment: 
Hon. James W. Morris, Presiding. 

No. 69093 

United States 
vs. 

Richard W. Deaver 

Indicted for Vio. Sec. 338, T. 18, U. S. C.; Vio. Sec. 88, 

T. 18, IT. S. C. 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case 
May 31, 1945: whereupon the said jury upon their oath 
say that the defendant is guilty on counts numbers 1, 2, 3, 
4, 5, 6, 7, 8, 9, 11, 13, 16, 17, 19, 22 and 23; and thereupon 
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the Court fixed the amount of bail in this case at Fifteen 
Hundred ($1500.00) Dollars; and the said defendant is 
permitted to remain on bond pending sentence. 

104 In the District Court of the United States 

For the District of Columbia 

Holding a Criminal Term. 

Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et al. 

Motion to set aside verdict and declare a mistrial a/nd 

Motion for new trial. 

Comes now defendant Richard W. Deaver, by his coun¬ 
sel, and upon the record and proceedings had herein, 
moves to set aside the verdict and verdicts rendered 
against him on Monday June 4, 1945 and to declare a 
mistrial; and, first reserving and preserving all his rights 
and challenges against the indictment herein, moves for a 
new trial of said case, all upon the following grounds: 

1. Because the court erred in overruling the defendant’s 
objection to the reception of any evidence under the 
indictment; 

2. Because the court erred in admitting evidence against 
the objection of the defendant; 

3. Because the court erred by the making of improper 
rulings on the evidence, on points of procedure, and in 
respect to instructions to the jury, to wit., in denying and 
in refusing to give this defendant’s written requested 
instructions Nos. 5-14, 16, 16-a, 17, 19, 21, 25, 29, 32, 37, 
and 38; and in granting and in giving the government’s 
written requested instructions No. 1, as changed, and Nos. 
2, 4, 5, and 6; 

4. Because the court denied defendant’s motion filed 
April 14, 1945 for reconsideration of his demurrer, filed 
October 29, 1942, challenging the legal sufficiency of the 
indictment returned and filed Januarv 5, 1942; and be¬ 
cause the court overruled defendant’s objection to proceed¬ 
ing with the trial, which began May 2, 1945, because of 
the legal insufficiency of the indictment; because the court 

overruled defendant’s motion at the close of the 

105 evidence to direct a verdict for the defendant for 
the same reason; and because the court overruled 

defendant’s other objections to going forward with the 
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trial for the same reason; all of which resulted in this 
defendant not being advised of the nature of the charge 
against him and therefore not being able properly to meet 
it; in which respects the court erred; 

5. Because the court erred in overruling defendant’s 
motion for a mistrial on account of the failure of the 
record (reporter’s transcript) to show and to contain the 
statement, made by the Assistant United States Attorney 
trying this case, in his opening statement May 7, 1945, to 
the effect that the purchasers of the cemetery lots for 
investment lost their money when it was first paid in by 
such investors for their lots; which failure of the record 
greatly hampered this defendant in the presentation of 
his defense, seriously prejudiced his rights in respect to 
instructions which he would have been entitled to have 
given to the jury and in respect to the way his case could 
have been argued to the jury, and otherwise deprived 
him of his basic right to a fair and impartial trial in that, 
because of such failure of the record, he did not have the 
benefit of such clarification of the charge against him as 
would have been provided by sucli statement having been 
in the record, which clarification he was fully entitled to 
have, he having been fighting in every proper manner for 
a clarification of the charges against him from the very 
beginning of this whole case; 

6. Because the court erred in permitting, over de¬ 
fendant’s objection, evidence to be introduced and inqui¬ 
ries to be made of defendant on cross-examination, as to 
the circumstance of his having a rug removed from the 
cemetery chapel to his home, this evidence and inquiry 
having been prejudicial and improper and irrelevent to 
this case, there having been no issue framed as to any 
injury or fraud upon the National Capital Memorial Park, 
Inc., to which corporation the rug belonged and which 
corporation owed this defendant unpaid salary, and there 
being no issue in this case respecting any loss on, or 
alleged fraud in connection with, the stock of said cor¬ 
poration ; 

7. Because the court erred in refusing to receive evi¬ 

dence offered by the defendant at the trial: 

106 8. Because the court erred in denying and over¬ 

ruling defendant’s motion for a directed verdict in 
his favor made at the end of the prosecution’s case: and 
because the court also erred in denving and overruling 
defendant’s like motion for a directed verdict in his favor 
made at the end of all the evidence; 
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9. Because the verdict is contrary to law; 

10. Because the verdict is contrary to the evidence and 
to the proper evidence; and 

11. For other and further causes to be developed at 
the hearing on this motion. 

All of which errors alleged affect the substantial rights 
of this defendant and have prevented him from having 
a fair and impartial trial upon a proper and lawful indict¬ 
ment (it being almost impossible for a defendant to have 
a fair trial upon an indictment so fatally defective that 
it fails properly to state an offense against him under 
the law which he is alleged to have violated), thus depriv¬ 
ing him of his constitutional rights, doing him gross 
injury, and inflicting great injustice upon him. 

Wherefore, this defendant respectfully prays that this 
Honorable Court set aside the verdict herein rendered 
and declare a mistrial; and, reserving and preserving all 
his rights and challenges against the indictment herein, 
respectfully prays that this Honorable Court grant him 
a new trial. 

Dated this 6th day of June 1945. 

Errett G-. Smith, 

Errett G. Smith, 

Robert H. McNeill, 

Robert H. McNeill, 
Attorneys for Richard W. Beaver, Def’t. 


Service, by copy, of the above Motions is acknowledged 
this 7th day of June 1945. 


L. M. Coster, 

Spec. Assistant United States Attorney. 


107 In the District Court of the United States 
For the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et al. 

Defendant Deaver’s requested instruction No. 5—14 

The jury is instructed that the indictment in this case 
charges that, in furtherance of the alleged scheme and arti¬ 
fice to defraud, the defendants represented to the lot pur¬ 
chasers, in six different ways or methods, certain things 
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set out in lettered paragraphs in the indictment as a part 
of the scheme and artifice. In respect to some of these 
lettered paragraphs (viz., (a) through (j) ) no evidence 
has been given in this trial to show that the things therein 
referred to were represented to the lot purchasers by any 
of the first five of the six methods above referred to (viz. 
by means of circulars, pamphlets, illustrated literature, let¬ 
ters, and written communications); but there has been evi¬ 
dence given to the effect that these things were represented 
to the lot purchasers by the sixth method referred to (viz., 
by means of oral statements). Accordingly, it will be your 
duty as jurors to consider the following paragraphs, (a) 
through (j), only in respect to such oral statements in the 
evidence as you find applies to each of them; and it will be 
your duty as jurors to disregard these lettered paragraphs, 

(a) through (j), in respect to any circulars, pamphlets, 
illustrated literature, letters, and written communications: 

(a) That the National Capital Company, by reason of 
certain information possessed by its officers, could obtain 

a better sale price for the stocks, bonds, certificates 
10S of deposit and other securities and properties of 
value, then owned by the lot purchaser than the said 
lot purchaser could obtain; 

(b) that the National Capital Company would sell for 
the lot purchasers their stocks, bonds, certificates of de¬ 
posit and other securities and properties of value, then 
owned by the lot purchasers, at a price more than could be 
obtained by the lot purchasers; 

(c) that an investment in burial lots in the National 
Capital Memorial Park Cemetery would allow the lot pur¬ 
chasers within a period of two years or less, to recoup the 
loss v'hich they had taken by virtue of the depreciation in 
value of the stocks, bonds, certificates of deposit and other 
securities and properties of value, then held by the lot 
purchasers; 

(d) that the National Capital Company would guarantee 
the resale, within a period not to exceed two years, of the 
cemetery lots or burial rights purchased by the lot pur¬ 
chasers at prices equal to the face value of the stocks, 
bonds, certificates of deposit and other securities and prop¬ 
erties of value, used by the lot purchasers in the purchase 
of said cemetery lots or burial rights; 

(e) that defendant Deaver, or any other person asso¬ 
ciated with him in the cemetery business, guaranteed that 
through a retail sales organization, known or to be known 
as the National Capital Memorial Park Sales Company, 
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which had been or would be established, the lot purchasers 
could resell, within two years and at a substantial profit, 
all of the cemetery lots or burial rights purchased by the 
said lot purchasers; 

(f) that the cemetery lots purchased by the lot pur¬ 
chasers from the National Capital Company were located 

either in a developed part of the National Capital 

109 Memorial Park Cemetery or were located immedi¬ 
ately adjacent to such developed part; 

(g) that the National Capital Company, by virtue of its 
organization and holdings, could be of material assistance 
to the lot purchasers in restoring the principal amount of 
the original investment in stocks, bonds, certificates of de¬ 
posit and other securities and properties of value, held by 
the lot purchasers, or could secure for the lot purchasers 
a monthly income payable each and every month over a 
particular period of time, the value of which income would 
exceed the value of the stocks, bonds, certificates of deposit 
and other securities and properties of value held by the lot 
purchasers; 

(h) that various fraternal organizations, such as the 
Masonic Order, the Odd Fellows Order, and the Brother¬ 
hood of Elks, had contracted to purchase large spaces in 
the cemetery for use by members of those organizations 
as needed, and that therefore the lot purchasers could re¬ 
sell lots in the National Capital Memorial Park Cemetery 
at a large profit within a very short time and certainly 
within less than two years; 

(i) that the American Legion had contracted to pur¬ 
chase large spaces in the cemetery for use by members of 
the American Legion as needed; and that therefore the lot 
purchasers could resell lots in the National Capital Me¬ 
morial Park Cemetery at a large profit within a very short 
time and certainly within less than two years; and 

(j) that lots in the National Capital Memorial Park 
Cemetery were being resold rapidly to persons desiring 
them for burial purposes. 

You will note that the foregoing instructions does not 
apply one way or another to the last three of the lettered 
paragraphs in the indictment, that is, the lettered para¬ 
graphs (k) through (m). 

110 Respectfully submitted. 

Errett G. Smith 
Errett G. Smith, 

Robert H. McNeill, 

Robert H. McNeill, 
Attorneys for Defendant Deaver. 


i 
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111 In the District Court of the United States 
for the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et al. 

Defendant Deaver’s requested instruction No. 16 

The law does not consider that there is a loss, in respect 
to real estate owned and held as the cemetery lot pur¬ 
chasers in this case held their burial spaces, until there 
has been a sale or other disposition of their property; 
that is to say, there must have been a closed transaction. 
Until a sale or other disposition occurs, it is considered 
that there remains the possibility that the owner may 
recover or recoup the loss which he may have thought 
existed for him in the property. Until some identifiable 
event fixes the actual sustaining of the loss, the law takes 
no account of it. The prosecution has not stated what 
any such identifiable event may have consisted of; and 
has introduced no evidence tending to show what may 
have constituted any such event; nor has*it presented any 
evidence to show that the cemetery sections and lots may 
have been worthless or nearly so at the time it says the 
losses to the lot purchasers occurred, viz., in each case, 
as soon as they put their money into the lots. Accord¬ 
ingly, it will be your duty to find that there has not 
been proved any scheme or artifice to defraud or for 
obtaining money or property by means of false or fraudu¬ 
lent pretenses, representations, or promises, as charged 
by the prosecution in this case; and that there has not 
been proved any conspiracy to commit any offense against 
the United States, as charged; and, therefore, it will be 
your duty to find the defendant Deaver not guilty. 

Respectfully submitted. 

Errett G. Smith, 

Errett G. Smith, 

R. H. McNeill, 

Robert H. McNeill, 
Attorneys for Defendant Deaver. 



BICHARD W. DEAVER VS. UNITED STATES 


35 


112 In the District Court of the United States 

for the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et al. 

Defendant Deaver’s requested instruction No. 16-a 

The law does not consider that there is a loss, in respect 
to real estate owned and held as the cemetery lot pur¬ 
chasers in this case held their burial spaces, until there 
has been a sale or other disposition of their property; 
that is to say, there must have been a closed transaction. 
Until a sale or other disposition occurs, it is considered 
that there remains the possibility that the owner may 
recover or recoup the loss which he may have thought 
existed for him in the property. Until some identifiable 
event fixes the actual sustaining of the loss, the law takes 
no account of it. The prosecution, in this case, has not 
stated what any such identifiable event may have con¬ 
sisted of; and has introduced no evidence tending to show 
what may have constituted any such event; nor has it pre¬ 
sented any evidence to show that the cemetery sections 
and lots may have been worthless or nearly so at the time 
it may have contended the losses to the lot purchasers 
occurred. Hence, the prosecution has not established 
that type of scheme or artifice which did actually defraud 
the lot purchasers; but the prosecution relies on the type 
of scheme or artifice which, if it had been carried out, 
would have defrauded the lot purchasers. The latter type 
of scheme, if you believe one has been established and 
that defendant Deaver participated in it with unlawful 
intent, would be sufficient in law to authorize a conviction. 
But, on the evidence which has been presented in 

113 this trial, you would not be justified in convict¬ 
ing this defendant for participation in a scheme 

which actually did defraud the lot purchasers. 

Respectfully submitted. 

Errett G. Smith, 

Errett G. Smith, 

Robert H. McNeill, 
Robert H. McNeill, 
Attorneys for Defendant Deaver. 
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114 In the District Court of the United States 

for the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et al. 

Defendant Deaver’s requested instruction No. 17 

The prosecution has introduced no evidence in this case 
to the effect that any representation was made as to the 
present value of the cemetery sections and lots at the 
times of any of the various sales. Statements as to 
future or contingent values are usually regarded as non- 
fraudulent expressions of opinion upon which the hearer 
has no right to rely, especially where the parties are 
dealing at arm’s length, that is to say, where there is no 
relation of trust and confidence between them. This is 
the rule of law which should be followed unless some 
artifice was used to prevent the hearer from learning the 
facts, in case the facts were different and less favorable 
than things which the speaker was stating as facts. 
Where the speaker seeks to have the hearer investigate 
for himself to determine the facts, that is in the speaker’s 
favor in a determination of whether he has committed a 
fraud. Expressions of opinion obviously cannot constitute 
fraud where made in the honest belief that they will prove 
correct. 

Respectfully submitted. 

Errett G. Smith, 

Errett G. Smith, 

R. H. McNeill, 

Robert H. McNeill, 
Attorneys for Defendant Deaver. 

115 In the District Court of the United States 

for the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et al. 

Defendant Deaver 7 $ requested instruction No. 19 

The owner of real estate is assumed to possess sufficient 
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acquaintance with it to estimate the value of the property; 
and his estimate is therefore received although his knowl¬ 
edge on the subject is not such as would qualify him to 
testify if he were not the owner. This rule applies even 
though the property is of an unusual character. A witness 
need not be a real estate expert in order to state his 
opinion as to the value of property. 

Respectfully submitted. 

Errett G. Smith, 

Errett G. Smith, 

R. H. McNeill, 

Robert H. McNeill, 
Attorneys for Defendant Deaver. 

116 In the District Court of the United States 
for the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 

v. 

Richard W. Deaver, et al. 

Defendant Deaver's requested instruction No. 21 

One of the offenses or crimes which the prosecution 
seeks to prove is that there existed a scheme to defraud 
and that, in the carrying out of that scheme, the United 
States mails were used. An essential element of this 
offense, as the prosecution contends in this case, is that 
there was such a scheme which did defraud certain persons 
and that they suffered a loss of their money invested as 
soon as they put it into the cemetery sections and burial 
lots. If you do not find from the evidence that the in¬ 
vestors’ money was lost at the time stated, that is, when it 
was put into the cemetery property, then the prosecution 
has failed to prove its case as charged and it will be your 
duty to find the defendant Deaver not guilty. 

Respectfully submitted. 

Errett G. Smith, 

Errett G. Smith, 

R. H. McNeill, 

Robert H. McNeill, 
Attorneys for Defendant Deaver. 
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117 In the District Court of the United States 

for the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et al. 

Defendant Deaver’s requested instruction No. 25 

An honest principal may avoid liability for his agent’s 
fraud by a provision in a contract limiting the agent’s 
authority to make representations; and a principal may, 
by contract with another, relieve himself of liability for 
prior or subsequent frauds of his agent. False oral 
representations, if made even by the seller himself, would 
not invalidate a contract -which provided that no state¬ 
ment or agreement was binding on either party except 
such as were written therein, although the purchaser did 
not read all the terms of the contract, where he was 
able to read and there was no reason for signing the 
contract so hurriedly as not to know its contents. Ac¬ 
cordingly, any criminal prosecution must fail which seeks 
to convict a principal for an offense involving alleged 
fraud by an agent, and depending on such agent’s repre¬ 
sentations, in any respect which would not be binding 
on the parties to such contract by reason of the written 
provision, as stated, to the effect that no statement or 
agreement -was binding on either party except such as 
were -written therein. 

Respectfully submitted. 

Errett G. Smith 
Errett G. Smith, 

R. H. McNeill, 

Robert H. McNeill, 
Attorneys for Defendant Deaver. 

118 In the District Court of the United States 

for the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et al. 

Defendant Deaver 3 $ requested instruction No. 29 

One of the offenses or crimes which the prosecution 
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seeks to prove is that there existed a scheme to defraud 
and that, in the carrying out of that scheme, the United 
States mails were used. An essential element of this 
offense as the prosecution contends in this case, is that 
there was such a scheme which did defraud certain per¬ 
sons and that they suffered a loss of their money in¬ 
vested as soon as they put it into the cemetery sections 
and burial lots. If you do not find from the evidence 
that the investors’ money was lost at the time stated, 
that is, when it was put into the cemetery property, then 
the prosecution has failed to prove its case as charged and 
it will be your duty to find the defendant Deaver not 
guilty. 

Respectfully submitted. 

Errett G. Smith, 

Errett Gr. Smith, 

Robert H. McNeill, 

Robert H. McNeill, 
Attorneys for Defendant Deaver. 

119 In the District Court of the United States 
for the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et al. 

Defendant Deaver’$ requested instruction No. 32 

Fraud, as used in this case, would consist of one or 
more acts by a defendant which resulted, or which were 
intended to result, in damage to another; and such act 
or acts would have to be in violation of a legal duty which 
that defendant o-wed to the person damaged. The failure, 
by the person alleged to have been damaged, to realize 
a profit -which he had expected to reap -would not consti¬ 
tute such a fraud unless the defendant involved had vio¬ 
lated a legal duty which he owed to the person alleged to 
have been damaged. The burden of proof, to show what 
legal duty was violated and what acts constituted such 
violation, is on the Government. 

Where parties deal upon equal terms and no confidential 
relations exist, neither is bound to disclose superior in¬ 
formation he may possess and a charge of fraud cannot 
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be based upon failure to do so. Misrepresentations as to 
value ordinarily cannot constitute fraud because they are 
generally to be regarded as mere expressions of opinion 
or “trader’s talk” involving a matter of judgment and 
estimation as to which men may differ. 

Respectfully submitted. 

Errett G. Smith, 

Errett G. Smith, 

Robert H. McNeill, 

Robert H. McNeill, 
Attorneys for Defendant Deaver. 

26 C. J. 1059 Sec. 1; 

26 C. J. 1142 Sec. 59; 

26 C. J. 1215 Sec. 110. 

120 In the District Court of the United States 

for the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 

v. 

Richard W. Deaver, et al. 

Defendant Deaver } s requested instruction No. 37 

In order to justify conviction, the intent to commit a 
crime must be found to have existed in defendant Deaver’s 
mind, and it must be so found from the evidence beyond 
all reasonable doubt, before this defendant can be con¬ 
victed of the crimes charged. 

Respectfully submitted. 

Errett G. Smith, 

Errett G. Smith, 

Robert H. McNeill, 

Robert H. McNeill, 
Attorneys for Defendant Deaver. 

121 In the District Court of the United States 

For the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et al. 

Defendant Deaver’s requested instruction No. 38. 

The jury is instructed that, under the basic statute on 
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which this case has been prosecuted, sometimes called the 
mail fraud statute, not every isolated instance of what 
turns out to be a fraudulent result is a violation of this 
particular statute; and it is only violations of this mail 
fraud statute (including a conspiracy to violate it if you 
find that such a conspiracy existed) for which you may in 
this case convict defendant Deaver, because he has not 
been charged with any offense under any other law. 

In order to support a charge of violation of the mail 
fraqd statute, it must be proved by the prosecution that 
the defendant, either alone or with other persons, devised 
or intended to devise a “scheme or artifice to defraud”, 
etc. If there was no “scheme or artifice”, there could not 
have been a violation of the statute. A business may or 
it may not constitute such a scheme. 

One example on the prosecution side was where it was 
considered immaterial that the business or scheme con¬ 
ducted was an actual business provided it was the basis 
of a fraudulent scheme. Another example on the same side 
was a situation where, although the business in question 
was apparently a legitimate business, it was within the 
statute if there was an intention not to conduct such busi¬ 
ness honestly, but to use it to defraud. 

However, on the other side, one example was 
122 where the fact that a circular, sent out through the 
mail by a commission merchant to advertise his 
business, contained some exaggerations as to his facili¬ 
ties for handling property consigned to him, or that he 
failed to settle with some of his patrons, was not sufficient 
to establish a scheme or artifice to defraud, which would 
support an indictment under the statute for fraudulent use 
of the mails. Another example on the side of a defendant 
was where the fact that a person conducting a legitimate 
business, in part through the mails, sometimes defrauds 
his customers by misrepresenting his goods, does not make- 
his business a “scheme to defraud”, within the meaning 
of this mail fraud section. 

The question of the defendant’s good faith is the car¬ 
dinal question, that is to say, the question of fundamental 
importance. If he was without belief in his business and 
if, with lmowledge that his representations regarding it 
were false, he made them to defraud, the fact that the busi¬ 
ness otherwise was a lawful vocation will not prevent con¬ 
viction. But, if he conducted his business in good faith, 
without the intention to defraud, he would not be guilty 
merely because the cemetery sections may be worthless or 
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might later become worthless, unless he had conducted the 
business in a really dishonest fashion or in reckless dis¬ 
regard of honest principles. 

Respectfully submitted. 

Errett G. Smith 
Errett G. Smith, 

Robert H. McNeill, 

Robert H. McNeill, 
Attorneys for Defendant Deaver. 

123 In the District Court of the United States 
For the District of Columbia 

Criminal No. 69093. 

United States 

vs. 

Richard W. Deaver, et al. 

Government’s instruction No. 1 

The jury is instructed that conspiracy is a combination 
of two or more persons to do an act which is unlawful in 
itself or to do a lawful act by the use of means which are 
unlawful. It is essential to constitute the crime of con¬ 
spiracy that there be an agreement or understanding be¬ 
tween two or more persons that they shall act together. 
It is not necessary that the agreement shall be a formal 
one. It is sufficient if the minds of the parties meet under- 
standingly so as to bring about an intelligent agreement. 
The agreement referred to must be to do some act. It is 
not necessary that each conspirator should know all of the 
details of the project or that the agreement should require 
each conspirator to participate in the carrying out of each 
such detail. It is not even necessary that each conspirator 
should know the exact part to be played by his fellow con¬ 
spirators. It is sufficient that there should be a common 
understanding of the end to be achieved and an agree¬ 
ment to do whatever may be or become necessary to achieve 
that end. In addition to this understanding or agreement 
to do an unlawful act or consummate an unlawful purpose, 
it is necessary that some act be done by someone of the 
conspirators to carry forward the agreement or under¬ 
standing they have entered into. 
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124 In the District Court of the United States 

for the District of Columbia 

Criminal No. 69093. 

United States 
vs. 

Richard W. Deavers, et al. 

Government’s instruction No. 2 

The court instructs the jury that a common design 
is the essence of the charge of conspiracy, and while it 
is necessary, in order to establish a conspiracy, to prove 
a combination of two or more persons, by concerted 
action, to accomplish the criminal or unlawful purpose, 
it is not necessary to constitute a conspiracy that two or 
more persons should meet together; and enter into an 
explicit or formal agreement for an unlawful scheme or 
that they should directly by words or in writing, state 
what the unlawful scheme was to be, and the details of 
the plans or means by which the unlawful combination 
was to be made effective. It is sufficient if two or more 
persons, in any manner, or through any contrivance, 
positively or tacitly come to a mutual understanding to 
accomplish a common and unlawful design. In other words, 
where an unlawful end is sought to be effected, and two 
or more persons, actuated by the common purpose of 
accomplishing that end, work together, in any way, in 
furtherance of the unlawful scheme, every one of said 
persons become a member of the conspiracy, although 
the part he was to take therein was even a subordinate 
one, or was to be executed at a remote distance from 
the other conspirators. 

The court also instructs the jury that, as a matter 
of law, all who take part in a conspiracy after it is 
formed and while it is in execution, and all who, with the 
knowledge of the facts, concur in the plans originally 
formed and aid in executing them, are fellow conspirators. 
Their concurrence, if proven but without proof of an agree¬ 
ment to concur, is conclusive against them. They 

125 commit the offense when they became partners to 
the transaction or further the original plan. 

The court instructs the jury that evidence in proof 
of conspiracy will generally be circumstantial, and it 
is not necessary, for the purpose of showing the exist¬ 
ence of the conspiracy, for the Government to prove 
that the defendant and some other person or persons 




44 


RICHARD W. DEAVER VS. UNITED STATES 


came together and actually agreed upon a common de¬ 
sign or purpose and agreed to pursue such common 
design and purpose in the manner agreed upon. It is 
sufficient if such common design and purpose is shown 
to your satisfaction beyond a reasonable doubt by circum¬ 
stantial evidence. 

126 In the District Court of the United States 

For the District of Columbia 

Criminal No. 69093 

United States 
vs. 

Richard W. Deaver, et al. 

Government’s Instruction No. 4 

The jury is instructed that they may draw all reasonable 
inferences from the facts adduced during the trial, and 
the question of the previous design or scheme to defraud 
may be inferred from proven fraud if you find fraud to 
exist beyond a reasonable doubt, the defendant’s intent to 
defraud may be inferred from his acts. An evil intent 
may be inferred if defendant’s act would lead to an evil 
result. And if the defendant made false representations 
or had knowledge of such false representations being made 
by his agents while he stood idly by, his ultimate belief 
in the success of the business or his ultimate intention to 
reimburse the investors would not constitute a legal excuse 
for his conduct. 

127 In the District Court of the United States 

For the District of Columbia 

Criminal No. 69093 

United States 
vs. 

Richard W. Deaver, et al. 

Government’s Instruction No. 5 

The jury are instructed that in considering the defend¬ 
ant’s guilt or innocence in connection with the substantive 
counts in the indictment, that is, those counts beginning 
with count one and ending with count twenty-two, with 
the exception of those withdrawn by the Government, 
charging a use of the mails pursuant to a scheme to de¬ 
fraud, it is not necessary for the Government to prove 
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each and every one of the alleged misrepresentations set 
out in the indictment beginning wdth the letter (a) and 
ending with the letter (m). It would be sufficient for a 
conviction on those counts if any one of the alleged mis¬ 
representations is proved in connection with the overall 
charge of having devised a scheme to defraud and using 
the mails in furtherance of that scheme. 

128 In the District Court of the United States 
For the District of Columbia 

Criminal No. 69093 

United States 
vs. 

Richard W. Deaver, et al. 

Government’s Instruction No. 6 

One of the offenses or crimes which the prosecution 
seeks to prove in this case is that there existed a scheme 
to defraud and that in the carrying out of that scheme the 
United States mails were used. An essential element of 
this offense is that there was such a scheme which did 
defraud some person or which, if it had been carried out, 
might have defrauded some person. 

Now you will notice in connection with the statute, the 
language is used that “if any scheme is devised to defraud 
or for obtaining money or property by means of false or 
fraudulent pretenses, representations or promises”. 

A false or fraudulent representation is a statement of a 
fact which is either not true and known not to be true, 
or it is under this law a reckless statement with regard to 
a fact without knowing whether it is true or not, that 
statement having been made with a view to deceive and 
to defraud and to hurt the person. 

So, therefore, you must determine whether these were 
simply expressions of sales talk, praising the article and 
believing in the article, believing in what was being said, 
with a mere exaggeration without any wrongful intent or 
purpose to cheat; or were they false and known to be 
false, or were they reckless without caring whether they 
were true or not, and having an intent and an evil mind 
to cheat those to whom they are made. 

That is the type of test that you apply to this case, and 
of course, accordingly, as you shall find one way or the 
other, you shall decide the guilt or innocence of this de¬ 
fendant. 
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129 District Court of the United States for 
the District of Columbia 

Friday, June 15, 1945. 

The Court resumes its session pursuant to adjourn¬ 
ment: Hon. Henry A. Schweinhaut, presiding. 

• • • • • 

No. 69093 

United States 
vs. 

Kichard W. Deaver 

Indicted for Vio. Sec. 338, T. 18, U. S. C.; Vio. Sec. 88, 

T. 18, U. S. C. 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorney, Messrs. Errett G. Smith and Robert 
H. McNeill; and thereupon the defendant’s motion for a 
new trial coming on to be heard, after argument by the 
counsel is by the Court overruled; and thereupon it is 
demanded of the defendant what further he has to say 
why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; whereupon it is considered by the Court that, for 
his said offense, the said defendant be committed to the 
custody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for a -period of Eight (8) 
months to Two (2) years, on each the 1st, 2nd, 3rd. 4th, 
5th. 6th, 7th, 8th, 9th, 11th, 13th, 16th. 17th, 19th, 22nd, 
and 23rd counts of the indictment, said sentence by the 
counts of the indictment to run concurrently, said de¬ 
fendant is committed to the Washington Asylum and Jail; 
and thereupon the Court fixed the amount of bail in this 
case at Fifteen Hundred ($1,500.00) Dollars pending 
appeal. 

133 In the District Court of the United States 
for the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 
v. 

Richard W. Deaver, et al. 

Filed Nov. 5, 1945. Charles E. Stewart, Clerk. 
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Assignments of error 

Comes now the defendant, Richard W. Deaver, by his 
counsel, and, in connection with his Notice of Appeal filed 
June 15, 1945, files the following assignments of error on 
which he will rely on his appeal to the United States 
Court of Appeals for the District of Columbia from the 
final decision of the trial Court rendered and entered June 
15, 1945. 

The trial Court, this Court, erred: 

1. In not sustaining defendant’s Demurrer filed October 
29, 1942 to the so-called Indictment herein; 

2. In not dismissing the so-called Indictment herein as 
being wholly insufficient in law to charge any offense; 

3. In not dismissing the so-called Indictment herein as 
wholly failing to allege any offense as attempted to be 
charged by it under the statutes whose violations pur¬ 
port to be set forth therein or under any other statute; 

4. In deciding in its memorandum opinion, dated De¬ 
cember 11, 1942, that this defendant’s aforesaid Demurrer 
should be overruled; 

5. In rendering its judgment, of December 11, 1942, so 
far as pertains to this defendant’s aforesaid Demurrer, 
that “each defendant’s demurrer to the indictment here¬ 
tofore argued and submitted, is by the court overruled, 
to which action of the Court the defendants are allowed 
an exception which is noted.” (Court’s Minutes, vol. 117, 
p. 498); 

6. In not discharging this defendant from all custody, 
restraint, and requirements pertaining to this case upon 
the argument and submission of the aforesaid Demurrer 

and at all times thereafter; 

134 7. In requiring this defendant to go to trial— 

both at the first trial of this case which began 
February 15, 1943; and at the second trial of it which 
began May 2, 1945—on the aforesaid so-called Indictment 
returned January 5, 1942: and thus denying him his 
rights under the Constitution of the United States and 
especially under its provisions: 

(a) That “No person shall be held to answer for a 

capital, or otherwise infamous crime, unless on a pre¬ 
sentment or indictment of a grand jury, • • • nor 

shall any person # * • be deprived of life, liberty, or 
property without due process of law; # * Amend¬ 
ment 5: and 

(b) That “In all criminal prosecutions, the accused 

shall enjoy the right * • * to be informed of the 
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nature and cause of the accusation; * * *” Amend¬ 

ment 6; 

8. In requiring this defendant to go to trial, at the two 
times above mentioned, on the said so-called Indictment 
which did not charge the purported offenses, therein at¬ 
tempted to be alleged, even in general language; and did 
not disclose the particulars of the alleged scheme or ar¬ 
tifice to defraud—such omissions being matters of sub¬ 
stance and not of form; and being fatal defects which can¬ 
not be aided or cured by the verdict in a trial according to 
the so-called Indictment; 

9. In requiring this defendant to go to trial, at the two 
times aforementioned, on the said so-called Indictment 
which: 

(a) does not charge any indictable offense against the 
United States, nor under its laws; 

(b) does and did not fairly advise this defendant of 
what he might have to meet at the trial and trials of this 
case; 

(c) does not charge any of the purported offenses with 
sufficient particularity to preclude future prosecution of 
him for the same or similar offenses whether this defend¬ 
ant would be acquitted or convicted; 

(d) does not allege any intent on the part of this de¬ 
fendant to defraud in respect to the alleged acts, repre¬ 
sentations, and promises intimated to have constituted the 
pretended scheme or artifice to defraud: nor does it allege 
that such acts, representations, and promises were done or 
made unlawfullv or feloniouslv or fraudulentlv or even 

•* w m) 

wrongfully; nor that the money and other property of 
value indicated to have been the objects of the pretended 
scheme or artifice was the money or property of the cus¬ 
tomers purchasing the cemetery lots or burial spaces pur¬ 
portedly sold fraudulently, nor that it was the money or 
property of any persons other than the defendants them¬ 
selves ; 

(e) does not allege nor describe any scheme or artifice 
to defraud which, if carried out, would or could have con¬ 
stituted a fraud upon any person or persons: and 

135 (f) makes it evident, to the alert reader upon 

careful analysis of this so-called Indictment, that 
a definite attempt, on the part of counsel who drew such 
pleading, to have alleged the remainder or omitted part 
of the purported scheme or artifice, would have shown 
prosecution counsel, under the facts of this case as they 
must have been known to them, that there was no case 
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here, that is, no indictable offense—all as more fully 
set out in this defendant’s Demurrer aforesaid; 

10. In denying and overruling, on April 20, 1945, this 
defendant’s Motion filed April 14, 1945, it being his 
motion: 

(a) For Leave to Withdraw Plea, Entered by De¬ 
fendant Richard W. Deaver, in Order to Present and to 
Argue Defendant Deaver’s Demurrer Filed Herein 
October 29, 1942; 

(b) Renewing and Repeating Defendant Deaver’s Said 
Demurrer; and 

(c) To Reconsider and to Sustain Said Demurrer to 
the Indictment Herein; 

11. In admitting evidence, at the trial which began 
May 2, 1945, against the objection of this defendant; 

12. In the making of improper rulings on the evidence, 
on points of procedure, and in respect to instructions 
to the jury, to wit., in denying and refusing to give this 
defendant’s written requested instructions Nos. 1, 2, 
5-14, 15, 16, 16-a, 17, 19, 21, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 36, 37, 38, 39, and 40; and in granting and in 
giving the government’s written requested instructions 
No. 1, as changed, and Nos. 2, 3, 4, 5, and 6; and further 

(a) In totally failing to give even a reasonably ade¬ 
quate instruction on the presumption of innocence, this 
principle, at Tr. 2030, being merely stated in an incidental 
fashion, and not defined, nor in any wise explained; and 

(b) In totally failing to give even a reasonably ade¬ 
quate instruction on the burden of proof, this principle 
being barely stated at Tr. 2030—in introducing the 
“reasonable doubt” instruction—and not being defined 
nor explained in any way; 

13. In overruling defendant’s motion for a mistrial on 
account of the failure of the record (reporter’s transcript) 
to show and to contain the statement, made by the Assist¬ 
ant United States Attorney trying this case, in his open¬ 
ing statement May 7,1945, to the effect that the purchasers 
of the cemetery lots for investment lost their money when 
it was first paid in by such investors for their lots; which 
failure of the record greatly hampered this defendant in 
the presentation of his defense, seriously prejudiced his 
rights in respect to instructions which he would have been 

entitled to have given to the jury and in respect to 
136 the way his case could have been argued to the 
jury, and otherwise deprived him of his basic right 
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to a fair and impartial trial in that, because of such failure 
of the record, he did not have the benefit of such clarifica¬ 
tion of the charge against him as would have been pro¬ 
vided by such satement having been in the record, which 
clarification he was fully entitled to have, he having been 
fighting in every proper manner for a clarification of the 
charges against him from the very beginning of this whole 
case; 

14. In permitting, over defendant’s objection, evidence 
to be introduced and inquiries to be made of defendant on 
cross-examination, as to the circumstance of his having 
a rug removed from the cemetery chapel to his home, this 
evidence and inquiry having been prejudicial and improper 
and irrelevant to this case, there having been no issue 
framed as to any injury or fraud allegedly practiced 
upon the National Capital Memorial Park, Inc., to which 
corporation the rug belonged and which corporation owed 
this defendant unpaid salary, and there being no issue 
in this case respecting any loss on, or alleged fraud in 
connection with, the stock of said corporation; 

15. In refusing to receive evidence offered by the de¬ 
fendant at the trial; and especially in refusing to permit 
proper and thorough cross-examination of the prosecu¬ 
tion’s witnesses particularly as to when or how they, the 
lot owners, had lost or could lose their investment or any 
part of it; 

16. In denying and overruling defendant’s motion for 
a directed verdict in his favor made at the end of the 
prosecution’s case; 

17. In receiving and accepting, on June 4, 1945, the 
verdict of the jury in this case, which verdict was and 
is contrary to the evidence and to the proper evidence 
and also contrary to law; 

IS. In denying and overruling defendant’s Motion to Set 
Aside Verdict and Declare a Mistrial and Motion for New 
Trial: and in making and entering the order of June 15, 
1945 denying said joint motions: 

19. In rendering judgment and passing sentence upon 
this defendant that, for each of the several counts of the 
so-called Indictment of which the jury found him guilty, 
he should be imprisoned for eight (8) months to two (2) 

years, said sentence by the counts of the indictment 
137 to run concurrently, this judgment and sentence 
being excessive; 

20. In denying and overruling defendant’s Motion made 
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to set aside the Court’s judgment and sentence of him on 
June 15, 1945; and 

21. In such other and further ways, acts, matters, and 
omissions as may more fully appear upon the presentation 
of this appeal to the Court of Appeals. 

Dated this 5th day of November, 1945. 

Respectfully submitted, 

(S) Errett 0. Smith, 

Errett G. Smith, 

1152 National Press Building, 
Robert H. McNeill, 

Robert H. McNeiix, E.G.S., 

815 15th Street NW., 
Attorneys for Richard W. Deaver, Def’t. 

Copy received 11/5/45. 

(S) Ray S. Jenkins, 

Asst. U. S. Atty. 

1 In the District Court of the United States 
For the District of Columbia 

Holding a Criminal Term 
Criminal No. 69093 

United States 

v. 

Richard W. Deaver, et al. 

Bill of exceptions 

Be it remembered that this cause came on for trial be¬ 
fore the Honorable Henry A. Schweinhaut, Justice, pre¬ 
siding in Criminal Court No. Two, District Court of the 
United States for the District of Columbia, on Wednesday, 
May 2, 1945. The United States was represented by Ray 
L. Jenkins, Esq., Assistant United States Attorney. The 
defendant, Deaver, was represented by Errett G. Smith 
Esq. and, on and after May 21, 1945, also by Robert H. 
McNeill, Esq. (Tr. 1050). 

The following proceedings were had: 

1. The proceedings set forth in the accompanying re¬ 
porters’ transcript, vols. 1—17, comprising 2,113 pages: 

2. Formal objection was made by defendant, Deaver’s, 
counsel to the giving of each and all of the Government’s 
requested instructions (1-6) and to all changes in and de¬ 
nials of his own requested instructions (1-40) with the 
following exceptions: 
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Tr.pp. 

Deaver’s No. 3, given as changed. 2041 

Beaver’s No. 4, given as redrafted. 2036 

Deaver’s No. 18, given as changed. 2042 

Deaver’s No. 20, withdrawn as being covered by No. 4 which 

was granted as rewritten. 2036,37 

Dcaver’s No. 22, 23, 34, given as thus combined. 2037,3S 

Dcaver’s No. 31, given. 2034 

Deaver's No. 35, given in substance . 2038,39 


and an exception was duly allowed him to each such action 
against his said objections; and 
3. Objection was noted, by counsel for defendant Deaver, 
to the denial of his Motion to Set Aside the Verdict and 
Declare a Mistrial and Motion for New Trial; and motion 
was made to set aside the Court’s judgment and sentence 
of him on June 15, 1945; and, following the denial of said 
objection and motion, exceptions thereto were duly allowed 
by the Court. 

1-A The Court certifies that the foregoing Bill of Ex¬ 
ceptions contains the substance of all of the evi¬ 
dence offered by both the United States and the defendant 
upon the trial of this cause. 

Because the matters and things herein recited are not 
matters of record and in order to make the same a part 
of the record herein, which is hereby ordered, so that the 
defendant may have his case reviewed on appeal, the de¬ 
fendant moves that the Court sign and seal this, his Bill 
of Exceptions, to have the same force and effect as though 
the said exceptions had been separately signed and sealed; 
which motion is granted by the Court; and, thereupon, 
the defendant tenders this, his Bill of Exceptions, and re¬ 
quests the Court to sign and seal the same; which, accord¬ 
ingly, is done this 5th day of November 1945. 

H. A. Schweinhaut, Justice. 

Errett G-. Smith, 

Errett G. Smith, 

Robert H. McNeill, 

Robert H. McNeill, 

Counsel for Defendant Richard W. Deaver . 
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Consent is hereby given to settlement by the Court of 
the foregoing Bill of Exceptions. 

Errett G. Smith, 

Errett G. Smith, 

1152 National Press Building , 
Robert H. McNeill, 

Robert H. McNeill, 

815 15th Street NW., 

Counsel for Defendant Richard W. Deaver. 
Ray L. Jenkins, 

Assistant United States Attorney . 
Evidence on Behalf of the United States 


171 Clarence Boone was called as a witness for and 
on behalf of the United States and, having been 
first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Jenkins: 


Q. Did you receive a call from a salesman during Jan¬ 
uary of 1939? , 

A. Yes, sir. 

Q. And what company did that salesman represent? 

A. This cemetery that is in the Memorial Park 
Cemetery. 

172 Q. Do you recall what that salesman’s name was? 

A. Yes, sir. 

Q. What was it? 

A. Mr. Wolfe. 

Q. Was there anyone else with him? 

A. There was someone out in the car, but I didn’t see 
him. He didn’t come in the house. 

Q. And what did Mr. Wolfe say? 

A. He wanted to sell us some lots up here, and trade 
us for some Tidewater Power stock we had, and he was 
telling us how nice it was, and that the burying space was 
getting scarce up here, and he thought it would be a 
mighty good investment. 

Q. What kind of stock did you hold? 

A. Tidewater, preferred. 

Q. And how much had you paid for that stock? 

A. I paid $98 a share. 

Q. And how many shares did you hold? 

A. 35. 
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Q. And you say Mr. Wolfe asked you to invest this 
stock in the cemetery? 

A. Yes, sir. 

Q. Did he hold out any inducement? What induced 
you? 

A. Well, he showed some pictures of it wfiiere it had 
been, he said, practically completed, and it looked good. 

Q. Did he say anything about the return you would get 
on these stocks? 

A. Yes, sir; he said, first, we would get at least 75 per¬ 
cent of it in about 18 months, and then he kept on talking 
and finally he said he would guarantee 100 percent 

173 in 18 months. 

Q. And what do you mean by 100 percent? 

A. That would amount to the same thing as $98 a share 
that we gave for the stock. 

Q. Do you know what the stock was selling for at that 
time? 

A. Approximately $24. 

The Court. What was it that you were to get your 
money back on, the stock that you turned over or the 
cemetery lots that you bought? 

The Witness. The cemetery lots. 

By Mr. Jenkins: 

Q. Did he say how you could get the money back in 18 
months ? 

A. He said it would be completed in that length of 
time, and it would be sold, and we could get our money 
back in that length of time. 

Q. Did you turn over this stock to him? 

A. Yes; 35 shares. 

Q. 35 shares? 

A. Yes, sir. 

Q. And you received the deed for some lots in the 
cemetery as a result of that? 

A. Yes, sir. 

Q. By the way, Mr. Boone, did your wife hold any 
shares in Tidewater Power? 

A. Now, these were her shares. They weren’t mine. 

Q. They were your wife’s shares? 

A. Yes, sir. 

174 Q. And they talked to you? 

A. They talked to me and her, in both presence. 

Q. Where is your wife today? 

A. She is sick. 
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Q. She was unable to come here; is that correct? 

A. Yes, sir. 

Q. I show you a letter dated January 18, 1939, on Na¬ 
tional Capital Company stationery, and it is a letter re¬ 
ferred to in the second count of the indictment, and I ask 
you if you have seen this letter (handing document to 
witness) ? 

A. Yes, sir. 

Q. Did you receive this letter in the mail? 

A. Yes, sir. 

Q. And these attachments, quotations from Bruce Bar¬ 
ton and- 

A. Well, I wouldn’t say definitely about that, but I re¬ 
member the letter very distinctly. 

Mr. Jenkins. I offer this letter in evidence, at this 
time time, your Honor. 

The Court. It will be received. 

(Letter, 1/18/39, the National Capital Company to 
Boone, was marked “Government Boone Exhibit No. 1,” 
and received in evidence). 

Mr. Jenkins. This is upon the National Capital Com¬ 
pany stationery, dated January 18, 1939, addressed to 
Clarence Boone and Mrs. Lillie Belle Boone, 208 
175 Geuane Street, Clinton, North Carolina. 

It reads as follows: 

“Dear Friends: 

“We are very pleased to acknowledge receipt of your 
order given to our representatives for space in National 
Capital Memorial Park. They advise us that they have 
mailed to this office certain securities with accompanying 
instructions. As soon as they reach us we will give you 
a detailed list of them. 

“This investment you are making will undoubtedly 
prove all that you expect of it. Memorial parks are meet¬ 
ing with nation-wide approval by the public at large. It 
seems that the park plan is really preferred by those who 
have the misfortune to require burial property for use, 
and for that reason there is little doubt in our minds that 
upon development National Capital Memorial Park will 
take its place as one of the leading burial estates in this 
part of the country. 

“We tell you this simply to verify your good judgment 
in making this investment, for the demand that will arise 
is going to bring about a natural increase in values. 

“We will keep you informed from time to time as to 
the progress of development work, and it is our sincere 
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belief that this should prove the finest and safest invest¬ 
ment in your entire experience. 

‘‘Sincerely, 

“The National Capital Company. 

“By Frank Richardson.” 

176 By Mr. Jenkins: 

Q. I show you two other letters marked for iden¬ 
tification Government Boone No. 2, and Boone No. 3, and 
will you look at these letters, and the envelopes, please, 
and see if you can identify them [handing documents to 
the witness]. Is that your address right there that you 
are looking at? 

A. Yes, sir. 

Q. Can you tell whether you received that letter or not? 

A. Yes, sir. 

Q. You received both of those letters? 

A. Yes, sir. 

Q. And you turned them over to who? 

A. I turned them over to Mr. Burrows. 

Mr. Jenkins. Letter dated January 19, 1939, and 
marked Government Boone Exhibit No. 2 is the indictment 
letter for the third count. 

I offer that in evidence. 

Mr. Jenkins. I will read that letter to the jury: 

“Mr. Clarence Boone, 

Ms. Lillie Belle Boone, 

208 Devane Street, Clinton, North Carolina. 

“Dear Friends: 

“Pursuant to our letter of January 17, we are pleased 
to acknowledge receipt of 35 shares Tidewater Power 
Company $6 non-par preferred stock which you gave 

177 to our representatives with accompanying instruc¬ 
tions. 

“When the proceeds of the sale of this item reach us, 
we will apply the same as purchase price of the space in 
National Capital Memorial Park as ordered by you on 
your application dated January 17, and deed covering 
this space will be mailed you promptly. 

“Sincerely, 

“The National Capital Company. 

“By Frank Richardson.” 

Mr. Jenkins. Now, Government Boone Exhibit No. 3, 
also on National Capital Memorial Park Stationery—no, 
I correct that. The Government Boone Exhibit No. 2 is 
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on National Capital Company stationery, and signed by 
Frank Richardson. 

Government Boone Exhibit No. 3, the letter dated Janu¬ 
ary 25, 1939, which is the subject of the fifth count of the 
indictment, is on National Capital Memorial Park station¬ 
ery, and addressed to Mr. and Mrs. Boone. 

X offer Government Exhibit Boone No. 3 in evidence, 
your Honor. 

The Court. Received. 

Mr. Jenkins. I will now read this to the jury: 

“Mr. Clarence Boone, 

Ms. Lillie Belle Boone, 

208 Devane Street, Clinton, North Carolina . 

“Dear Friends: 

“We are happy to hand you herewith deed to your 4 % 
sections. 

178 “You will notice that the wording of the deed 
shows a consideration of $10.00, which is the usual 

method of concealing the actual price you have paid for 
your sections. The reason for this concealment is that 
when you come to sell these sections to the ultimate user 
at a higher price than you paid for them, it might possibly 
interfere with the sale if he knew what you paid or what 
you are to receive. 

“The trustees of this Corporation -welcome you as a 
section-owner in National Capital Memorial Park, and 
assure you that we are at all times ready to serve you to 
the best of our ability. 

“Development work at the Park is proceeding rapidly, 
and we hope that it will be possible for you to arrange to 
come to Washington in the near future for a visit, giving 
us the opportunity to take you out to the property and 
show you the progress being made. 

“At any time that we can be of service to you we shall 
be happy to have you call upon us. 

“Sincerely, 

“National Capital Memorial Park, Inc., 

“By R. W. Deaver, President.** 

179 Q. I show you the contents of this envelope, 
marked Government Boone Exhibit No. 4 for identi¬ 
fication, and I show you a warranty deed, signed by R. W. 
Deaver, and ask you if you can identify that as the deed 
you received. 

A. Yes, sir. 

7 i 
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Q. And this guarantee to purchaser, made out to Clar¬ 
ence Boone, and/or Lillie Belle Boone, that was received 
by you in the mail? 

A. Yes, sir. 

Q. And this certificate or receipt, “received of Clarence 
and/or Lillie Belle Boone 35 shares Tidewater Power’ 7 and 
signed “S. Wolfe, representative of the National Capital 
Company”; did you receive that? 

A. Yes, sir. 

Q. At the time that you turned over the shares; is 
that right? 

A. Well, I will tell you how that happened. We had 
the shares in the bank, and he come home just about dark, 
as I got off from work, Mr. Wolfe did, and he kept on 
insisting to it, so we finally decided to take it, and he said 
he had to leave the next morning early, so he had us sign 
that so he could stop in the morning and get the shares, 
so we couldn’t study on it and would take it; I guess was 
the reason. So we signed that stock over to him. 

Q. What happened the next morning, if you know? 

A. My wife went down there and got it out and 
180 gave it to him. 

Q. Down to the bank? 

A. Yes, sir. 

Q. Did you receive that post card addressed to you and 
Mrs. Boone? 

A. Yes, sir. 

Q. Now subsequent to the visit by Mr. Wolfe, and 
the other man whom you didn’t know, and the turning 
over of your shares of stock, did you have occasion to 
come to Washington to visit the offices of the Park Com¬ 
pany? 

A. No, we didn’t have to, but we wanted to come up 
here, and my wife’s mother bought some stock about five 
years before then, I mean, some of this lot out here, 
with this stock just like my wife had, and we wanted to 
come up here, and she was supposed to get paid for it 
in June. 

Q. You were supposed to get paid for it when? 

A. In June. 

Q. June of what year? 

A. Of 1939; and we come up here in October to see 
about it. Well, between June and October, she had died, 
and she hadn’t got her money for it. 
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Q. Who died? 

A. My wife’s mother. 

Q. I see. 

A. And we wanted to straighten up the business and 
all, and she hadn’t got the money in June, so we come 
up here to see about that also, and that was in October 
when we come up here. 

Q. You are the brother-in-law of Miss Peterson 

181 who just testified? 

A. That is right. 

Q. And it was her mother who you came up to see 
about her stock; is that correct? 

A. Yes, sir. 

Q. And you had a conversation about her stock and 
why she hadn’t received a return on it; is that it? 

A. Yes, sir. 

Q. And who did you talk with? 

A. Talked with Mr. Deaver. 

Q. And will you tell us, as near as you can, exactly 
what took place while you were there with Mr. Deaver? 

A. Well, he said he hadn’t had the chance to sell it, 
and then he would have to be authorized to sell it before 
he could sell it anyway. 

Q. Did you tell him the representations made by the 
salesman ? 

A. Yes, sir. My wife did. She done most of the talk¬ 
ing, but of course, I was present and heard it. 

Q. You heard her tell him what these men had told 
you to get the stock? 

A. Y r es, sir. 

Q. What did he say in reply to that? 

A. After she told him about not selling the stock, he 
said he would have to be authorized to sell it- 

Q. You mean the cemetery lots; is that it? 

A. I mean the cemetery lots, I beg your pardon. She 
was administrator for her mother’s estate, so she had a 
right, so she signed for that, and also signed for him 
to sell hers. 

182 Q. What I am trying to get at is after you told 
him the representations made to you by the sales¬ 
man, what his answer was, or what he said. 

A. He said that he couldn’t help that; he said that 
was just high-pressure salesmanship. He said he couldn’t 
blame them for that. They were working on a commis- 
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sion, and if they could make an easy sale, that was the 
thing for them to do. 

The Court. Let me ask you this, Mr. Boone: When 
you made your purchase of the cemetery lots, you did it 
through and by the use of these shares of Tidewater 
stock; isn’t that right? 

The Witness. Yes, sir. 

The Court. You paid no cash? 

The Witness. No, sir. 

The Court. Now, at that time did you know how much 
the Tidewater stock was worth? 

The Witness. I knew approximately. I thought it 
was around $24. 

The Court. $24 a share? 

The Witness. Yes, sir. 

• • • • • 

185 Cross-examination by Mr. Smith: 

Q. Mr. Boone, this material that you have referred to 
from the envelope, and that you just testified about, 
when did you part with this material? 

A. I didn’t part with that. That is my sister-in-law’s 
there [indicating], 

Q. Well, excuse me. I picked up the wrong envelope. 
You did receive this guarantee here, didn’t you [indi¬ 
cating] ? 

A. Yes, sir. 

Q. And you did receive this warranty deed, didn’t you? 
A. Yes, sir. 

Q. And you and your wife were given this receipt by 
this salesman at the time vou arranged to buv the ceme- 
tery lots? 

A. We gave him that until the next morning until we 
could get the stock out. 

Q. Now, did you sign an application for sections on 
a form the same as this except this is blank [handing 
form to witness] ? 

I will ask you of an occasion to help your recollection. 
Wasn’t this receipt just tom off from the bottom there? 

A. I wouldn’t say. It probably v*as. 

Q. You signed something of an application very 

186 much like that, would you say? 

A. Well, I wouldn’t sav. 

* 

Q. Well, you signed something to show that you wanted 
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to buy these cemetery lots, didn’t you, when Mr. Wolfe 
was there and gave you this receipt? 

A. I imagine so, but I wouldn’t say what kind I signed. 

Q. If you signed the paper, you read it at that time? 

A. No, sir; not all of it. 

Q. Did you read an application having this statement 
on it: 

“This agreement and the National Capital Company’s 
‘guarantee to purchaser’ containing ten paragraphs, all 
of which the purchaser acknowledges having read, express 
all the terms of the transaction described herein, and it 
is mutually agreed that no agreement or terms—whether 
oral or written—which are not contained in this agree¬ 
ment or in the said ‘guarantee to purchaser’ shall be 
of any force or effect, and that the Purchaser has not 
relied upon any representations except as contained 
herein and in said ‘guarantee to purchaser’.” 

A. Did I read that, do you mean? 

Q. Yes, sir. 

A. If I did, I don’t remember it. 

Q. You might have read it? 

A. Probably did, but I wouldn’t say I did. 

Q. Are you in the habit of signing papers and orders 
and applications for things that you don’t read? 

A. Well, I had so much faith in Mr. Wolfe, he talked 
so nice, and all, about it, that I did. 

187 Q. You believed at that time that it was a good 
project, did you? 

A. I bought it in good faith; yes, sir. 

Q. And in the buying of cemetery lots, of course you 
didn’t intend to use them for burial purposes, did you, 
for yourself and your family? 

A. No, sir. 

Q. It was your intention, then, that they could be sold 
at a profit later; is that it? 

A. According to what Mr. Wolfe said; yes, sir. 

Q. And you hoped that you could sell them and realize 
a profit; is that the idea? 

A. Yes, sir. 

Q. Do you know of any way to realize a profit from 
the purchase of cemetery lots except to sell them at a 
higher price than what you paid for them? 

The Witness. No, that is the only way, is to sell 
them for more than you gave for them, to realize any 
profit out of it. 
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By Mr. Smith: 

Q. If you had been able to sell these lots to somebody 
else for more than you paid for it, you wouldn’t 
188 consider that you were defrauding somebody, would 
you? 

A. Not if I done it fair, and honest, and straightfor¬ 
ward. 

Q. And in these letters that you have identified, and 
that Mr. Jenkins has read, those three letters just a little 
bit ago; was there in any one of those anything that 
you considered fraudulent or any part of a scheme to 
defraud at the time you received them? 

The Court. What letters are you talking about; the 
ones that he has already identified? 

Mr. Smith. Yes, sir; that 1 believe are in evidence. 

Mr. Jenkins. I think that is a conclusion, your Honor. 

The Court. It certainly is. 

• * * • • • 

190 I will sustain that objection into that line of 
inquiry. 

By Mr. Smith: 

Q. Mr. Boone, you had owned this Tidewater stock, 
you and your wife had owned it for some time, had you, 
that you speak of? 

A. Yes, sir. 

Q. Do you know about how long? 

A. I would say around eight or nine years. 

Q. And had it depreciated in value from the time when 
it was purchased? 

A. Yes, sir. 

Q. And you knew that at the time, of course, when you 
turned it over to Mr. Wolfe, when you turned the stock 
over to Mr. Wolfe? 

A. Knew it had- 

Q. That it had depreciated? 

A. Oh, yes. I didn’t have any definite figures 

191 on exactly what it was. 

Q. I believe you said that you had in mind that 
it was worth around $24 a share; is that it? 

A. Yes, sir. 

Q. And you had seen it at times quoted in the news¬ 
paper, had you? 

A. No, sir. 
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Q. You had never looked for it? 

A. It wasn’t in our paper. We had the News and 
Observer, and it wasn’t in there. I looked for it time 
and time again, when it was going up and down, and 
I haven’t ever found it in the News and Observer paper 
yet. 

Q. You said that you understood that these cemetery 
lots were being sold to you at a price of $130 a section. 
May I ask you if that wasn’t $150 a section rather than 
$130 ? 

A. What, to be sold for? 

Q. Yes, sir. 

A. No, sir; that is what we gave for them, $130 per 
section. 

The Court. Was that what you paid for it? 

The Witness. Yes, sir. 

The Court. Did you get a statement of account along 
with either of these letters from the company showing 
how much they received, and how much you were paying 
for each section? 

The Witness. If we did, it got misplaced. 

By Mr. Smith: 

Q. Now, you spoke of the time when you called on Mr. 
Deaver, you and vour wife and her sister. 

A. Yes, sir. 

192 Q. That was in Washington here? 

A. Yes, sir. 

Q. And T believe you said that Mr. Deaver stated that 
he would have to be authorized to sell the lots in order 
that he might sell the lots? 

A. Yes. sir. 

Q. And did you and your wife, then, list lots with him 
for sale? 

A. Yes, sir. We signed the paper there authorizing 
him to sell it, and she also signed a paper authorizing 
him to sell her mother’s lots, what she had, that were 
supposed to have been sold in June. 

Q. And on that paper you stated the price at which 
you were willing to sell them, didn’t you? 

A. Yes, sir. 

Q. And did he explain to you that naturally, lots which 
were listed for sale in lower, would be sold quicker? Did 
he say something of that kind? 

A. And it depended on where they were at. He said 
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the position they were in, and where they were at would 
help the sale of them. 

Q. What else, if anything, did Mr. Deaver say to you 
at that time? 

A. He asked us to go out there and look at the 
cemetery. 

Q. Asked you to go out and look at it? 

A. Yes, sir. 

Q. Did you do that? 

193 A. Yes, sir. 

Q. I believe you said something about these 
salesmen, Mr. Wolfe, who sold you the lot. You com¬ 
plained, did you, to Mr. Deaver about his method of sell¬ 
ing them? 

A. My wife is the one that did the biggest part of the 
talking. She wanted to know why he hadn’t done sold 
them, that Mr. Wolfe had promised—she was talking 
about her mother’s lot, then, that the salesman had prom¬ 
ised to sell them by June, that she had already had them 
about a year. 

Q. Yes. 

A. Then after my wife asked Mr. Deaver if he could 
sell her lots, he said he would have to be authorized to 
sell either one of them, and wanted to know what she 
would take for them, and she put a price on it, and we 
haven’t heard any more from him. 

Q. Now, you and vour wife got a deed to all these lots 
in the cemetery? 

A. Yes, sir. 

Q. And did that deed transfer to you a sufficient num¬ 
ber of lots and sections for the money that had been 
yielded from your Tidewater stock? 

A. Yes, sir. 

Q. You are satisfied that you got all that you were en¬ 
titled to get in the w’ay of lots and sections? 

A. Yes, in the w^ay of them. 

Q. Now, did Mr. Deaver say anything further about Mr. 
Wolfe, the man that sold the lots? 

A. Nothing except he .iust talked about high-pressure 
salesmen. He said that they were working on a 

194 commission, and he said that they w^ere out to make 
sales as easy as they could. 

Q. To make sales as easv as thev could, did he sav 
that? 

A. Yes, sir. 
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Q. Do you remember just the words he used? 

A. No, sir, I couldn’t tell you the exact words; no, sir. 

Q. And you have thought it over several times since, 
in that respect, have you? Did you talk to Mr. Burrows 
about that part of it when he made inquiry of you, and 
when he got the papers from you? 

A. Yes, sir. 

Q. And did you tell him that? 

A. Something similar; yes, sir. I wouldn’t say it was 
in them words. 

Q. And you and your wife talked it over a number of 
times since, I suppose, have you? 

A. Yes, sir. 

Q. And do you remember who the first person was that 
you told that, was the first time you spoke about that to 
anyone about Mr. Deaver having said that about Mr. 
Wolfe? 

A. No, sir; I don’t recall it. 

Q. Did it strike you that that was rather an indiscreet 
thing for Mr. Deaver to say about one of his salesmen? 

A. Well, I didn’t know what—T figured right then that 
we had been got out of our shares. 

Q. You figured at that time, or you understood that 
Mr. Deaver was an officer of the company at that time, 
didn’t you? 

195 A. President; yes, sir. 

Q. And you didn’t think it was odd that he would 
use that expression about his salesmen, that they were 
high-pressure salesmen, you didn’t think there was any¬ 
thing peculiar about that? 

A. Yes, sir. 

Q. You say you saw this sales kit that the salesman 
had? 

A. Yes, sir. 

Q. Did you look it over? 

A. Yes, sir; we looked all through it. 

Q. And you saw this panoramic drawing in the front, 
did you? 

A. Yes, sir. 

Q. Did you read what it said there, “National Capital 
Memorial Park now being developed as planned by the 
architect”? 

A. Yes, sir. 

Q. You understand, of course, what this means “as 
planned by architect,” don’t you? 

A. Yes, sir. 
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Q. That this is an architect's drawing? 

A. Yes, sir; and lie also said that it was practically 
completed at that time. 

Q. Mr. Wolfe said that? 

A. Yes, sir. _ , 

Q. Did you receive anything in writing from the com¬ 
pany saying anything about it being practically com¬ 
pleted? 

A. Nothing except what you heard read in those letters 
a while ago. 

1.06 Q. Yes, but that tells about the development work 
they were going to do. 

A. If we got any of that, it was misplaced. I don't 
know where it is at. 

Q. And this sales kit had a specimen copy of the 
guarantee, didn't it? 

A. Yes, sir. 

Q. And did you read this guarantee when you got it? 

A. No, sir. I just had so much faith in Mr. Wolfe, 
that he just outtalked me, and I went ahead and felt like 
I was doing the right thing. 

Q. And you and your wife still own the cemetery lots, 
don’t you? 

A. We have a deed to it; yes, sir. 

Q. Tf that cemetery could be developed now to make the 
lots worth more, and sell for a substantial price, yon 
would be pleased, would you? 

Mr. Jf.nkins. I object. 

The Court. Sustained. 

By Mr. Swith: 

Q. Have you ever tried to sell those lots that you 
bought? 

A. No. sir. That wasn't my job. That was the other 
fellow’s job. I sold them to them, and they were supposed 
to sell them for me. 

Q. You mean you listed them with him for sale? 

A. Oh, yes. 

Q. Well, if you listed any property for sale with an 
agent, you would consider if you wanted to sell it very 
badly that you might also work on the sale, 
197 wouldn’t you think so, no harm in vour doin<r it? 

A. I know, but me way down there in North 
Carolina, and them up here, I couldn’t do much work to 
very much advantage. 
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Q. Unless you knew somebody down there that wanted 
to buy it, you could have sold it, couldn’t you, if you had 
wanted to? 

A. Oh, if I could have found somebody that wanted it, 
wanted to buy it; yes, sir. But I am a poor salesman. 

Q. What is your business? 

A. Mechanic. 

Q. You work in what kind of an establishment? 

A. Chevrolet garage. 

Q. In the same town where the letter was written to? 

A. Yes, sir. 

Mr. Smith. That is all. 

* * • • * 


1393 Claud H. Burrows was called as a witness for 
and on behalf of the Government and, having been 

first duly sworn, was examined and testified as follows: 

1394 Direct examination by Mr. Jenkins: 

• • * • * 

Q. What is your occupation? 

A. Post Office Inspector. 

Q. For how long have you been a Post Office Inspector? 
A. Since 1928. 

Q. You conducted the investigation of this case? 

A. I did. 

# * * # # 

1395 Q. Mr. Burrows, at the time of your investigation 
were certain records of the company turned over 

to you, of the National Capitol Company and the National 
Capitol Memorial Park, and the National Capitol Sales 
Company? 

A. Yes. 

Q. Did they include files and correspondence? 

A. Files of all three corporations. 

Q. That was in response to a subpoena; is that correct? 
A. Yes. 

In response to a subpoena duces tecum the records were 
turned over, and I took possession of them at the direc¬ 
tion of Mr. Laskey who was then Assistant District At¬ 
torney. 

Q. Showing you what has been marked Govern- 

1396 ment’s Burrows No. 1, which is entitled a “Bulle¬ 
tin to All Salesmen” and signed by E. A. 
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Greenbaum, do you recognize that? 

A. Yes. 

Q. And where did you find it? 

A. This was taken from the files of the National Cap¬ 
itol Company. 

Q. Showing you what has been marked as Government 
Burrows 2, consisting of a letter from L. M. Wilkinson 
to the Capitol Company of May 21, 1935, together with 
a carbon reply from the National Capitol Company under 
date of May 27, 1935, 1 ask you do you recognize that? 

A. Yes. 

Q. Where did you get that? 

A. That w’as taken by me from the files of the National 
Capitol Company. 

Q. Showing you what has been marked Government 
Burrow’s No. 3, which is a letter from Allen E. Beers and 
Company dated January 11, 1935, to the National Capitol 
Company, together with a carbon reply to Allen E. Beers 
and Company, under date of January 14, 1935, do you 
know that, do you recognize that? 

A "V pe 

Q.’ What is it? 

A. This represents letters also removed by me from 
the files of the National Capitol Company. 

Q. Showing you what has been marked Government’s 
Exhibit Burrow’s 4, a letter from Richard W. Deaver dated 
June 19, 1935, it is to him from Peter E. Klein, do you 
recognize that? 

A. Yes. 

Q. Where did you get it? 

1397 A. That was removed by me from the files of 
the National Capitol Company. 

Q. Showing you another letter marked Government 
Burrows No. 5 dated May 20, 1935, from Mr. R. W. 
Deaver to Peter E. Kelin, do you recognize that? 

A. Yes. 

Q. Where did you see it first? 

A. This w’as also removed by me from the files of the 
National Capitol Company. 

Q. Showing you a copy of a letter dated April 15, 1936, 
w’hich is marked Government Burrow’s 6, to Peter E. 
Kelin, with initials at the bottom “R.W.D.”, do you rec¬ 
ognize this? 

A. Yes. 

Q. Where did you get it? 
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A. It was taken by me from the files of the National 
Capitol Company. 

Q. I show you a letter marked Government Burrows 
7, dated July 31, 1936, carbon copy of a letter to Mr. 
John Ryan—I beg your pardon,—Mr. James Ryan, with 
initials “R.W.L.” 

A. Yes, I received this. 

Q. Where did you get it? 

A. This letter was taken by me from the files of the 
National Capitol Company. 

Q. I show you a document marked Government Bur¬ 
rows Exhibit 8, a bulletin to all salesmen dated December 
IS, 1936, National Capitol Company at the bottom, 
R.S.R.S: J.T., you see those initials at the bottom? 

A. I recognize that. 

Q. What is it? 

1398 A. It was taken by me from the files of the Na¬ 
tional Capitol Company. 

Q. Showing you a document marked Government Ex¬ 
hibit Burrows No. 9, a letter dated January 19, 1937, to 
the National Capitol Company, attention Mr. R. W. 
Deaver, from Peter E. Kelin, together with a carbon copy 
of a letter dated January 20, 1937, with the initials 
“D.S.R.S.,” I ask you if you recognize that? 

A. Yes, sir. 

Q. What it is? 

A. It was also taken from the files of the National 
Capitol Company by me. 

Q. Showing you a carbon copy of a letter from Peter 
E. Klein dated April 12, 1937, marked Government Ex¬ 
hibit Burrows No. 10, with the initials “R.W.D.:J.T.” 
do you recognize that? 

t mat is it? 

A. This was removed by me from the files of the Na¬ 
tional Capitol Company. 

Q. I show you a letter Government’s Exhibit Burrows 
No. 11, carbon copy of a letter dated August 18, 1938, to 
Goldberg and Goldberg, in Rhode Island, with the initials 
“D.F.R. :J.T.” at the bottom, together with a letter of 
August 23, 1938 to the National Capitol Company. Do 
you recognize that? 

A. Yes. 

Q. What is it? 

A. I removed this from the files of the National Capitol 
Company. 
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Mr. Jenkins. I offer these in evidence. 

• • • • * 

1399 Mr. Smith. I would like to ask whether Mr. 
Jenkins would be willing to tell us if there is any 
one purpose for which all of these are introduced, 

1400 and what that purpose is, or if they are introduced 
for various purposes, what those various purposes 

are. I think we might save time if we knew. 

Mr. Jenkins. Yes. It is simple. To show Deaver’s 
connection with the salesmen, each and every one of them 

is offered for that purpose. 

• • • • • 

1402 Mr. Smith. We would like to register an objec¬ 
tion. 

The Court. I overrule the objection and allow you an 
exception. 

# # • • • 

1406 Mr. Jenkins. The first exhibit which is Govern¬ 
ment's Exhibit Burrows No. 1 reads as follows: 

“Bulletin 

“To All Salesmen: 

“As you already have been informed, the price on sec¬ 
tions in Block 1 in National Capitol Memorial Park will 
be, effective February 1, 1935, $200 per six-grave section. 

“Effective February 1 we are beginning to offer for 
sale sections in Block 2 at the rate of $150 per six-grave 
section. 

“Any orders bearing postmark of January 31 or earlier, 
will be accepted for space in Block 1 at the price of $150 
per six-grave section, but any orders bearing postmark 
of February 1, or later, will carry a price of $200 for six- 
grave sections in Block 1, or $150 for six-grave sec- 

1407 tions in Block 2. 

“From the foregoing, you will readily see that it 
is imperative that the block number be inserted on each 
application. 

“In this connection let us remind you of the sales value 
in this decision. In your presentation ahvays present 
the opportunity of securing space in Block 1 at the $200 
value, and failing to secure an order there, offer space in 
Block 2 at $150 on the basis of your statement that Block 
1, being opened earlier, is more advantageous, and you 
will find that after offering Block 2 at $150, the prospect’s 
mind will immediately go back to the desire to have space 
in Block 1 at $200. 

“Under no circumstances will any space in Block 1, 
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order for which bears postmark later than January 31, 
be honored at less than $200 per section. 

“Any order which does not specify the block number 
will simply be held up at this office until the salesman can 
be contacted for his advice as to what block shall be used. 
If you wish your orders acted upon promptly, specify the 
block number. 

“E. A. Greenbaum.” 

Mr. Smith. That is the first one? 

Mr. Jenkins. Yes. The second exhibit, which is Gov¬ 
ernment’s Exhibit Burrows No. 2, reads as follows: 

May 27, 1935. 

“Mr. L. M. Wilkinson, 

129 Sterling Avenue, Buffalo, New YorTc. 

140S “Dear Mr. Wilkinson: 

“Your letter of the 21st is at hand, relative to Mr. 
Howard, setting forth that you feel he may be misrepre¬ 
senting our plan in your section, and also stating that 
complaint has been filed with New York authorities. 

“May I ask you what the nature of the complaint is, 
and what Mr. Howard may have said that bears the ear¬ 
marks of being misrepresentation? 

“We endeavor to carry on our business on an ethical 
plane, and would not allow a misrepresentation by any 
of our men, and consequently -would appreciate any help 
you may be able to give us. 

“Sincerely yours, 

“The National Capital Company.” 
1409 Mr. Jenkins. I am reading now Government 
Burrows Exhibit No. 3, a letter on stationery 
marked Allen E. Beers and Company, investment securi¬ 
ties, Allentown, Pennsylvania. This letter is dated Janu¬ 
ary 11, 1935, and addressed to the National Capital 
Memorial Park Company. 

41 ‘ Gentlemen : 

“It has come to my attention that one of your repre¬ 
sentatives, a Mr. M. M. Howard, has been calling on 
various people in this section and, as a result, has con¬ 
tacted some of the people who have been dealing with us 
for some years past. 

“It is my understanding that Mr. Howard is informing 
these people that he is anxious to lift the bonds of Clive¬ 
den Hall, so that it will be possible for the bondholders 
to recover 51% of their original investment. In addition 
to this, he has told them other things which are simply 
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outright untruths, and I want to take this opportunity to 
tell you that if 1 discover any instances wherein he has 
taken bonds or certificates of deposit from people who are 
clients of ours, we will prosecute the case to the full ex¬ 
tent of the law. 

“I may add that, in no instance, has Mr. Howard ad¬ 
vised these people that he is a salesman for a burial plot 
organization, or cemetery association, and that the real 
object in lifting the bonds is to sell them an interest in a 
cemetery plot or the cemetery association. 

“I believe that you should stop Mr. Howard from mak¬ 
ing any false representations, and if he is legitimately 
able to take away bonds and certificates of deposit, 

1410 in exchange for burial plots or an interest in a 
cemetery association, then, of course, we have no 

complaint. I "do believe that if our Pennsylvania Secur¬ 
ities Commission were aware of the misrepresentations 
made by Mr. Howard, they would not hesitate to so advise 
you. 

“Again saying that we believe it would be to your in¬ 
terest, as well as Mr. Howard’s, to have him tell a true 
and straight story in his business dealings in this State, 
I am 

“Very truly yours, 

(S) “Allen E. Beers.” 

And I am reading now a reply dated January 14, 1935, 
addressed to Allen E. Beers and Company, Allentown, 
Pennsylvania: 

“Gentlemen: 

“Attention: Mr. Allen E. Beers. 

“Your letter of January 11th, with reference to Mr. 
M. M. How’ard, is at hand. This is the first intimation 
wre have had that Mr. Howard is doing other than prose¬ 
cuting properly his duties as a salesman for National 
Capital Memorial Park. 

“Mr. Howard is at this minute out in the territory but 
we are expecting him to call in, and immediately upon 
contacting him we shall get his version of wrhat he is 
doing. 

“Best assured, Mr. Beers, that we wish to conduct our 
business on an ethical plane and will not permit any 
salesman to lower those standards. Our men are thor¬ 
oughly instructed in what we consider to be the proper 
manner to handle their business and there is 

1411 no excuse whatever for deviation from our in¬ 
structions. 
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“We are, indeed, grateful to you for your letter and 
you may rest assured that even if the reports that reached 
you, relative to Mr. Howard's actions, are true, there will 
be no repetition of it. 

“Yours sincerely, 

“The National Capital Company. 

“DFSPJnAOC.” 

And now Government Burrows Exhibit No. 4, a letter 
of June 19, 1935, on the stationery of Peter E. Klein, at¬ 
torney at law, Cleveland, and addressed to Mr. Richard 

W. Beaver, in re, P. B. Tussing. 

• # • • * 

1415 “Dear Dick: 

“For your information, I am enclosing herewith, 
a copy of the indictment, made in the case of Common¬ 
wealth of Pennsylvania vs. Tussing. 

“I want you to particularly note that in this indict¬ 
ment, it is stated that Mr. C. G. Squires, fraudulently and 
unlawfully, represented to Anna 0. Harr, that he was a 
Government representative from Washington, D. C., en¬ 
gaged in the investigation of ‘Old Age Pensions.' 

“I am passing this information on to you for what it 
may be worth, as you perhaps will remember, that we 
accused Squires of making certain similar repre- 

1416 sentations at Washington, Pa. I am absolutely- 

convinced that Mr. Squires”- 

Mr. Smith. Your Honor, may we register an objection 
to that part of the letter, and ask that the jury be in¬ 
structed to disregard it, where any reference is made to 
an indictment against Mr. Squires; for the reason that we 
believe if we had the record of that case, it would £how 
that Mr. Squires was acquitted of any insinuation or alle¬ 
gation or charge of that kind; and if that is true, then 
that certainly does not stand, or cannot be brought in 
against Squires or indirectly against anyone else. 

The Court. Now, we don't know whether Squires was 
acquitted or convicted, but it doesn't matter here whether 
he was convicted or acquitted. The jury will understand 
that this letter is but an accusation against C. G. Squires 
by an attorney in Cleveland. The attorney is complaining 
to Mr. Deaver about the conduct of Mr. Squires. That is 
not evidence in this case against Squires, nor is it evi¬ 
dence against Mr. Deaver, in the sense that Squires was 
guilty of the conduct which he is being charged with in 
that letter. That is but an accusation, and is introduced 
and received by the Court in evidence as indicating that 
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Mr. Deaver had had the complaint made to him, and 
therefore had knowledge of the complaint. But it is not 
evidence to the effect that Squires committed the offense 
with which he is charged. Now, that admonition and in¬ 
struction to you will apply to any letter of equal charac¬ 
ter, or of similar character; any letter which is but an 
accusation against someone does not provide evidence be¬ 
fore you that the accusation is true. 

Does that take care of it? 

1417 Mr. Smith. It seems to me that covers it very 
well. 

The Court. Very well. 

Mr. Jenkins (reading): 

“I am passing this information on to you for what it 
may be worth, as you perhaps will remember, that we 
accused Squires of making certain similar representations 
at Washington, Pa. I am absolutely convinced that Mr. 
Squires has been going around to these customers, repre¬ 
senting himself as a Government employee. He made a 
similar statement to the customer at Washington, Pa., 
and when we ‘called him on the carpet’, he denied having 
made any such statements or representations. Now, we 
are confronted with a similar canvass, and I would like 
to find out how he is going to ‘alibi’ his way out of this 
matter. 

“You realize, of course, that these men are placing 
themselves in a very precarious position, when they make 
such representations and by all means, I know that you 
would be interested in stopping these men from such 
approach. 

“With kindest personal regards, I beg to remain 
“Sincerely yours, 

(S) “Peter E. Klein.” 

Government Burrows Exhibit No. 5, a letter on the 
stationery of Peter E. Klein, attorney at law, Cleveland, 
dated May 20, 1935, to Mr. R. W. Deaver, in re Common¬ 
wealth of Penna. vs. P. B. Tussing: 

“Dear Dick: 

“A discussion was had with the District Attorney 

1418 of Greensburg, Pa. He seems determined to push 
this case. He stated that there was no question in 

his mind that the scheme was a ‘flim-game’ and he felt 
that the case should be pushed with any publicity inci¬ 
dent thereto. He also stated that there were at least 
four others whose complaints they were investigaing. He 



RICHARD W. DEAVER YS. UNITED STATES 


75 


was not certain that it was the same salesmen but he was 
certain that it was our Company who made the sales. 

“They have not as yet, prepared the complaint in detail 
but stated that they would prepare the same within the 
next few days. As soon as I receive a copy of this com¬ 
plaint, I will give it some urgent thought in order to 
determine whether the complaint is defective and can be 
attacked. 

“This case is now set before Alderman Walton for May 
23rd. I am endeavoring to secure a further continuance 
but if I am unable to do so, shall be prepared to go for¬ 
ward with this case on the 23rd. I will give you plenty 
of time so that you can arrange to have Mr. Tussing meet 
with me at Greensburg, in time for the trial. 

“I do not intend to introduce any testimony before the 
Alderman as it is useless to do so in view of the fact 
that this is merely a preliminary hearing. 

“While in Greensburg, I retained Mr. Vincent R. Smith 
as local Counsel. He is thoroughly familiar with the 
situation and is also a close friend of the Prosecuting 
Attorney. I received a communication from Mr. Smith, 
today, in which he suggests a retainer of $250.00. I feel, 
however, that if we give him a retainer of $200.00 
1419 at this time, it will be sufficient. 

“Will you please send me a check by return mail, 
made payable to the order of Mr. Vincent R. Smith, for 
$200.00, which I will deliver to him either in person or 
by letter, if this case is continued beyond May 23rd? 

“Will you please give this matter your usual prompt 
attention? With kindest personal regards, I am as ever 
“Sincerely yours, 

(S) “P. E. K.” 

Government Burrows Exhibit No. 6, a carbon copy of 
a letter with the date April 15, 1936, addressed to Mr. 
Peter E. Klein, Cleveland, Ohio: 

“Dear Pete: 

“Your letter of the 14th is at hand and perfectly 
satisfactory in every way. I have the information in it 
already in the hands of Squires, who knows that he is 
to meet you at ten o’clock on the morning of Wednesday, 
April 22, at the office of N. John Serbin, Frick Building, 
Pittsburgh, Pennsylvania. 

“I am enclosing herewith copies of the various papers 
concerning the charges against Squires. 

“The Lebi case would naturally fall very quickly be- 
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cause of the fact that they were not injured. We even 
went so far as to send them 55£ to reimburse them for 
a telegram that they sent, and Squires repaid them for 
the postage that they paid on the envelope which they 
used to mail securities to us. 

1420 ‘‘The Lebi case is the one in connection with 

which Squires mailed their securities to us in an 
envelope with the Lebi name on the upper left-hand 
corner showing that Lebi was the sender, and Lebi went 
to his local postoffice before the letter left, and persuaded 
the postmaster to let him have it, so that the certificates 
contained in the envelope never reached us at all, nor 
were they out of Lebi’s possession longer than the period 
from the time they were put into the postoffice in Lebi’s 
presence until the time that Lebi picked them up. 

“The Stahl case has further implications which are 
more serious, and I think you will agree we must fight 
this case out and show that Squires is innocent of the 
charge. 

“On the first sale to Stahl we received the following 
securities for which we received the amounts shown oppo¬ 


site each: 

$100.00 C/D The Fairfax of Buffalo Apartment Hotel first 

and refunding bond. $ 5.96 

52 Shares Paramount Cab Manufacturing Corporation stock 168.89 
50 Shares The Pennroad Corporation voting trust certificate 
for common stock. 62.20 


237.05 

Transferred from second sale. 3.18 


24023 

“You will see that on this first sale we received a 
total of $237.05 and transferred to it from the second 
sale, particulars about which I am showing below, 
1421 $3.18, giving us a total to apply toward the pur¬ 
chase of space, $240.23, we deeding 1% sections 
at $150.00 each, $250.00, and absorbing the shortage of 
$9.77. 

“The second sale, made three days later, delivered to 
us the following securities for which we received the fol¬ 
lowing amounts which you will see total $2,978.18, and on 
account of which we delivered deed to 19-5/6 sections, 
$2,975.00, leaving an average of $3.18, which, as above 
stated, was transferred to the credit of the first sale. 
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100 Shares General Motors Corporation common capital stock $2,767.94 
50 Shares Radio Corporation of America common stock. 210.24 


2,978.1$ 

“The serious point is that if it came to putting Stahl 
in the same shape he was before the transaction was made, 
it would mean buying in the market the securities which 
we received from him at the time, and as the Radio Cor¬ 
poration of America brought us only 4% and the General 
Motors Corporation only 27%, you can see that the com¬ 
parison of these prices with present-day prices which we 
would have to pay would be entirely ruinous. 

“You also realize that if it came to the place where 
restitution was the only method by which the matter could 
be handled, we would have to make it regardless of cost, 
but it certainly ought to be the very last thing to think 
of, and I trust your initiative and resourcefulness to find 
a way out without having to turn back these securities to 
Stahl. 

“It looks to me as if Stahl, watching the stock market, 
saw that the prices on his formerly held securities were 
increasing, and that he was sorry he had made the 
1422 deal and is using the charge against Squires as a 
lever to get back his stuff. 

“I am also enclosing you herewith a copy of the state¬ 
ment that Squires made to the representative of the 
Department of Justice on August 1, 1935, so that you 
may have this in your possession. I have just been talk¬ 
ing to Meyer Sawyer, and he advises me that the United 
States Assistant Attorney Krause, who was present at 
our interview yesterday, is writing to Commissioner Knox 
advising him of how the matter is being handled, and 
Sawyer assures me that the conditions are such that 
Krause will not ask more than $1000.00 bond. 

“I am handing you herewith United States three percent 
Treasury bond No. 113805E, with coupons 22 et seq. at¬ 
tached, said bond being in the amount of $1000.00, and 
would ask you to use this for bail bond for Squires for 
appearance before Commissioner Knox, sending us proper 
receipt. This bond is dated September 15, 1931 and is 
due September 15, 1955, being redeemable on and after 
September 15, 1951. 

“Squires has an uncle here in Washington by the name 
of John W. Smith, who Squires says is an attorney in 
the Treasury Department, high up in official function, 
and with a hundred or so attorneys under him, and this 
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uncle, Smith, without knowing that Squires is in any 
trouble of any kind, urges Squires when in Cleveland to 
contact Tom Mather, who, Smith says, is in charge of a 
new federal office recently located in Cleveland at 415 
Hanna Building. 

1423 “I have instructed Squires to stay away alto¬ 
gether and wait until we ask for him to make this 

contact, and I am giving you this information only on the 
basis that if you think any wires can be pulled through 
such connection, you will be in possession of the informa¬ 
tion. 

“Sincerely, 

“RWD:JT. 

“Encs. 

“Registered.” 

Burrows Exhibit No. 7, a carbon copy of a letter dated 
July 31, 1936. This is addressed to Mr. James Ryan, 

Sound View Lodge, West Haven, Connecticut: 

• # • • • 

1424 “Dear Ryan: 

“Your card to Seldon is at hand, and I note you 
ask him for a plat to show the location of the 

1425 various blocks. This is not being inclosed to you, 
and this is the reason why. 

“The ideal canvass in selling space in the Park to the 
customer is based not on the location of the space pur¬ 
chased by the customer, but on the theory which is entirely 
demonstrable to the customer, that location has absolutely 
nothing to do either with the date of resale or the price 
at which his space will be sold. 

“The canvass includes the following points which you 
will have to clothe in your own language, but which I 
will be glad to give you with fire in it the next time you 
are in Washington, if you ask me to, and I really believe 
that hearing it as well ‘as reading the following will be 
worth dollars to you. 

“I go so far as to say that if before leaving the cus¬ 
tomer this part of the canvass is delivered to the customer, 
it will effectively estop him from ever making a complaint, 
and will solidify the sale as no other canvass I have heard 
will do. 

“In presenting this matter to the customer, I take out 
an ordinary scratch pad of about 4" x 6" in size—the 
ordinarly scratch pad that stationery houses put out—and 
laying it down on the table in front of the customer I 
draw a line parallel to the short side and back about one 
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and a half inches from the edge. I say to the customer, 
‘Imagine that the highway runs along here in front of 
this short edge, and that this line that I am drawing 
cuts off the front forty acres of the property. Now, 

1426 I say to you, Mr. Prospect, that we have not sold 
any space in that forty-acre tract to investors, and 

that furthermore, we will not. We sell only in the space 
back of that line. 

“ ‘The protection to the investor is as follows: At the 
time that we open our Resale Department, we will send 
to each investor a questionnaire asking first, does he wish 
to sell at this time, or does he wish to hold his space for a 
later and probably higher price? Second, if he wishes to 
sell at this time, what is the lowest price at which he 
would be willing to sell one of his sections ? 

“ ‘As replies come back from the questionnaires, a card 
is made for each reply, and those who wish to hold for 
later sale are put in a separate card tray, while those 
who wish to sell at once are filed in a tray with the small¬ 
est price offered in front,.’ 

“Then I say to this particular customer, ‘Now, Mr. 
Jones, let us imagine that you were foolish enough (and 
I use that word “foolish” with force) to have offered 
to sell one of your sections at $200.00 I believe you will 
admit, Mr. Jones, that no one else would have been that 
foolish. This will put your card at the front of the tray. 
Now let’s see what happens. Our salesmen go out to the 
people of Baltimore, Annapolis, and Washington to per¬ 
suade them to come to the Park with the idea of buying 
burial space. 

“ ‘Mrs. Smith comes out to look at the Park. She 
doesn’t try to hunt around for your space. She 

1427 doesn’t know you are living, and if she did, she 
wouldn’t care where your space was. All she is try¬ 
ing to do is find some space that will suit her from the 
standpoint of beauty. Let us suppose, now, that she puts 
her finger on a section right close to the lake in the front 
forty acres, and says, “I want this section,” and after 
some dickering it is sold to her for $800.00. 

“ ‘Now, where do you get an offer, Mr. Jones? This 
is what happens. Your card, being the first in the tray, 
we send you a card saying, “If you still wish to sell your 
section for $200.00, and wdll send your deed to the K 
Street Branch of the Security Savings and Commercial 
Bank, Washington, D. C., cashier’s check for $200.00 will 
be sent you immediately, but we urge you not to sell at 
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the present time because we fully believe that with the 
passage of time better prices will be obtained.” 

“ ‘You then do one of two things—either send your 
deed and get $200.00 of the $SOO.OO which we have re¬ 
ceived for the section by the lake, we spending the other 
$600.00 on development of the Park back of my line, or 
you send us word that you have changed your mind and 
will not sell for less than $400.00. If we get that word 
from you, we scratch out the $200.00 from your card and 
in its place write $400.00. Then we have to see where to 
file your card, and let us imagine that someone had been 
foolish enough to offer a section at $375.00. If so, that 
would necessitate putting your card back of his, and we 
then send him an offer of $375.00, and we keep up 

1428 this process until somebody accepts our offer to 
purchase his section. 

“ ‘From the foregoing, Mr. Jones, you can readily see 
that the time when you will resell and the price which 
you will receive do not depend on the location of your 
section, but on the answers that you give to the ques¬ 
tionnaire. ’ 

“Now, Ryan, don’t put this aside as swivel-chair advice. 
It is born of experience in the field. I have used it myself 
with tremendous effect, and every squawk that comes into 
the office has this same thing used upon him and he goes 
awav satisfied. 

“Sincerelv, 

“RWD:JT.” 

Now, Government Burrows Exhibit No. 8, a bulletin to 
all salesmen, dated December IS, 1936. 

“To All Salesmen: 

“Considerable difficulty is being experienced in getting 
the salesmen to make out the ‘Instruction to Sell for the 
Account of the Purchaser’ correctly. 

“This is the most important document we have. It is 
the only one on which w*e can rely to keep us out of 
trouble in case the purchaser claims that the securities 
were unfairly taken from them. We are enclosing you 
herewith a sample of the way they must be made out. 
Note particularly that the first line must show the name 
of the salesman to w T hom the securities were delivered; 
that the date line must be the same as the application 
taken from the customer; and that the description of the 
securities must be verbatim the way the receipt left 

1429 with the customer reads. 

“For our protection, we are forced to advise you 
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that in the future no order will be entered until the * In¬ 
struction to Sell’ properly made out is lodged with us. 

“The National Capital Company. 

“DSRS:JT.” 

Accompanying this Exhibit 8 is the attached “Instruc¬ 
tion to Sell for the Account of the Purchaser” which 
says: 

“Herewith I am handing you the following items,” and 
showing how that form is made out. 

Government Burrows Exhibit No. 9 is a letter dated 
January 19, 1937, on stationery of Law Offices, Peter E. 
Klein, Clearfield, Pa. 

“National Capital Memorial Park, 

“912 Fifteenth St. NW., Washington, D. C. 

“Att: Mr. R. W. Deaver. 

“Dear Dick: 

“I am writing this letter from Mr. Arnold’s office in 
order to save time, as we have reached the conclusion 
that these cases at Clearfield should be settled at once. 
The following claims are in the hands of the local Dis¬ 


trict Attornev for settlement: 

* 

Mrs. Chester Maines, Bigler, Pa. $400.00 

Charles & Myrtle Bailey, Clearfield, Pa. ( 1,000.00 

Mabel Miller, South Brady St., DuBois, Pa. 264.60 

Mabel Johnston, Penfield, Pa. 550.00 

A. B. Lansberry. 463.67 

Abbie Lansberry. 35.92 

1430 William Weber, DuBois, Pa.. 161.59 

Edward Jury. 713.00 

Olive Pelton . 419.83 

Amanda S packman. 1,074.78 

Henry J. and Mrs. Susie Wingert, DuBois, Pa. 598.69 


“In addition to the foregoing I want you to settle 
claim in the hands of Mr. Arnold. He represents William 
S. Wright, Clearfield, Pa. in the amount of $275.00. 

“In addition to the foregoing there is still an unknowm 
claim that may drift into the District Attorney’s office 
momentarily in the amount of approximately $1,000.00. 
This also will have to be adjusted. 

“I have discussed the Bantz case with Mr. Arnold and 
we all agree with your conclusion that in so far as this 
claim is concerned there should be no ‘kick back’. I have 
spent two days at Clearfield and I am thoroughly con¬ 
vinced that a club is being held over our heads, and we 
may be compelled to include the Bantz case when a settle¬ 
ment is had with the District Attorney, although we are 
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going to use our best endeavors to eliminate this claim 
from the settlement. 

“The following procedure is going to be followed and 
we trust it meets with your approval. Adjustments are 
to be made on the amounts actually received by the Com¬ 
pany for the sale of the various securities turned over by 
the customers. Mr. Arnold will personally attend the 
meeting at the District Attorney’s office when these claim¬ 
ants appear, and a definite statement at that time will be 
made to the effect that we are willing to return 

1431 the monies received from the sale of the various 
securities provided and on condition that full and 

complete releases are executed and our papers returned 
and the Squires case handled in the manner outlined to 
you over the telephone. 

“Mr. Arnold is of the opinion that we have to take a 
definite stand and fix a line beyond which we will not 
be driven. If these people are not satisfied with the re¬ 
turn of their moneys Squires will have to stand trial and 
that is the long and short of it unless you feel otherwise 
inclined. If upon receipt of this letter you have any 
other suggestions, communicate with Mr. Arnold at once. 

“Inasmuch as we are anxious to settle these outstand¬ 
ing claims before any more appear at the District At¬ 
torney’s office, it is my suggestion that you make out 
separate and independent checks for each and every 
claimant listed herein, including the Bantz account which 
Mr. Arnold will not use unless compelled to do so as a 
final resort. In making out your check to Bantz you will, 
of course, deduct the amount that has already been re¬ 
turned to her, and her release should also include a can¬ 
cellation of her most recent transaction for the resale of a 
section of her land. 

“Inasmuch as you have all of the data in your posses¬ 
sion as to the securities that were taken in on each and 
every account it is my suggestion that you prepare the 
releases leaving out any reference to these cus- 

1432 tomers being satisfied with the transaction, as I am 
sure the Prosecutor will not allow the claimants 

to sign the release with that language included. With 
the elimination of that one clause the form of release 
that you have been using will undoubtedly be sufficient. 
Be sure to include, of course, a release of the Company 
as well as the salesman who handled the transaction. 

“I do not know of anything else that I want to write 
about except to say that it is urgent that this matter be 
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attended to at once, and if it is possible to have these 
checks in Mr. Arnold’s hands not later than Thursday 
morning. 

“There will be an item of incidental expenses including 
Court costs and it is my suggestion that you send Mr. 
Arnold a check for $100.00 to cover these contingencies and 
whatever is left he will return to you. There may also be 
minor variations in the calculations, and if they are only 
of a minor character, they can also be taken care of out 
of the contingent fund, rather than upset the settlement. 

Bv minor variations I mean a dollar or so. 

* 

“With kindest personal regards, I am as ever, 
“Sincerely yours, 

(S) “Peter E. Klein. 
“P.B. 

“Peter E. Kerin. 

“PEK:PMB. 

“Dictated but not read. 

“P.S. In connection with the Bantz check it is our sug¬ 
gestion that you make this payable to Mr. John C. 

Arnold. As a final analysis if settlement has to 
1433 be made he will try to work out a cheaper settle¬ 
ment and will, therefore, use the Bantz check and 
take out whatever is needed. 

Now, the reply of the next day, dated January 20, 1937, 
which is attached to this exhibit 9: 

“Mr. John C. Arnold, 

“Attorney at Law, 

“Arnold & Chaplin, Clearfield, Pennsylvania. 
“Dear Sir: 

“Herewith are the various releases covering the ac¬ 
counts shown in Mr. Klein’s letter of January 19 written 
from your office. 

“There seems to be a typographical error in the Mabel 
Johnson case, because our records conclusively show that 
the amount involved is $50.00, and not $550.00. 

“In the William Weber case, where the amount shown 
is $161.59, we are making the release call for $159.09 and 
return of ten shares of The Capitol Refining Company 
preferred stock, the explanation of this being that we 
made allowance to Weber of $2.50 for these shares, not 
being able to find a market for them at the time, and in¬ 
tending to return to him anything above $2.50 which we 
might secure for their sale. Not having sold them, we 
are willing to return them and the actual amount of cash 
received for the other securities he tendered. 
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“In the Wingert case the figure in Mr. Klein’s letter is 
$598.69, and we are making the release for $597.69 and 
the return of one share of Eastern Utilities Investing 
Corporation Class A common stock. Same explanation 
as given above for the Weber case. 

1434 “We are changing the figure shown opposite 
Amanda Spackman ($1074.78) to $730.38 for the 

following reason: When these securities w^ere first sold, 
the broker "who bought them, Robert C. Jones & Company, 
thought that we were delivering 30 shares of Associated 
Gas & Electric Company $6.50 cumulative preferred stock, 
no par value, whereas the actual delivery was 30 shares of 
Associated Gas & Electric Company $6.50 cumulative 
preference stock. Before discovering this error, Jones 
had paid us $762.30. When he discovered the error, he 
charged back $344.40 against us, leaving the actual net 
money received by us on the Spackman sale $730.38, as 
shown by the enclosed list of the Spackman securities. 

“As to the Bantz case, I want you to have in mind the 
following circumstances: The first sale that was made 
to Mrs. Bantz carried with it securities which we sold for 
$85.26, refunding her $10.26 and deeding one-half section 
at a cost of $75.00. The second sale carried with it 
securities which we sold for $1045.24, we refunding her 
$195.24 (deducting in this case, as well as in the case of 
the $10.26, 17 cents which the bank charged for the 
check) and deeded her 5% sections, costing $850.00. 

“From the foregoing, you will see that we retained a 
net amount of $925.00. As against this, on her repre¬ 
senting, in November, that she was in need of some tem¬ 
porary help, we agreed to purchase from her one-sixth 
of one section, paying her $25.00 therefor, which we did 
on November 27, and we also agreed to allot to her 

1435 a sale which we were making to a user for one 
section at a price of $200.00—payments to be made 

to Mrs. Bantz at the rate of $10.00 per month beginning 
November 27, 1936 and to continue until $200.00 and in¬ 
terest at the rate of six percent per year on the unpaid 
balances had been paid her. .On account of this agree¬ 
ment we have paid her on November 27 $10.00 and on 
December 27 $10.00—total, $20.00. 

“From all of the above you can see that the net amount 
that we now have of Mrs. Bantz’s money is the original 
$925.00 less the $25.00; $10.00; and $10.00, leaving us with 
$880.00, and the release that I am handing you herewith 
is on the basis of $880.00 being returned to her. 
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“I feel very strongly that this is a case that should 
not be allowed to come into consideration at this time, as 
Mrs. Bantz understands her transaction fully and we have 
her authorization dated November 20, carbon copy of 
which I am handing you herewith. As stated in my tele¬ 
gram, I leave it to your judgment, but feel, certainly, 
that any upsetting of that contract is an invasion of 
rights which ought to be resisted if it can be done suc¬ 
cessfully without upsetting the other apple cart. 

“As you ask for each check, we will send it and accom¬ 
pany it, where essential, by securities that are to go with 
the check to complete the release. 

“In each case, when delivering the check and 
1436 securities to the claimant, I will ask you to pick up 
deed or certificate of perpetual burial right for the 
sections in the Park; guarantee to purchaser covering 
same sections; and receipt given the claimant by the sales¬ 
man at the time he picked up the securities. 

“You can determine in each case whether the deeds 
and guarantees offered you are the correct ones by re¬ 
ferring to the number of sections listed on the correspond¬ 
ing release, and can tell whether the salesman’s receipt is 
the proper one by comparing with the securities listed 
on the account sheet handed you in each case by us. 

“I trust this puts you in position to handle the matter, 
and we shall await further advice from you. 

“Sincerely, 

“The National Capital Company. 

“By 

“DSRS:JT. 

“Encs. 

“P. S. In the Bantz case, we ask in the release for 
the return of certificates (or deeds) covering six sections. 
We are, however, holding one deed for one section at our 
office, in trust, therefore the one deed covering five sec¬ 
tions should be obtained from the Bantzes.” 


1439 Mr. Jenkins. I will now read Government’s Ex¬ 
hibit No. 10. 

It reads as follows: 

“April 12, 1937. 

“Mr. Peter E. Klein, 

TJnion Trust Building, Cleveland, Ohio. 

“Dear Pete: 

“This morning one Philip A. Raup came into the office, 
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accompanied by his attorney, Clair Groover of Lewisburg, 
Pennsylvania. 

“Raup, is the son of Mrs. Sallie M. Raup, deceased, 
formerly of Milton, Pennsylvania, who on July 27, 1936 
made application to ns for space in the Park and on 
August 6, 1936 again made application, we deeding her, 
respectively, 2-5/6 sections and 5-5/6 sections. 

“The attorney said, rather vaguely, that there had been 
misrepresentations in connection with the sale, and that 
he wanted restitution. I had considerable conversation 
with him and tried to get him to say in what respect mis¬ 
representation had been made and to whom, but got no 
satisfactory answer from him. At the conclusion 

1440 of the conference, he told me that if there was no 
attitude on the part of our company to make resti¬ 
tution, he would have to see what he could do otherwise, 
and stated that Mr. McGowan, of the Securities Depart¬ 
ment, had been in consultation with him not only about 
this case, but about several others. 

“Finding I could nothing with him in the way of 
getting information on which to act I told him that if he 
would adduce any information that seemed reasonable to 
me, w v e would be entirely willing to discuss it, but that 
lacking that, we would have to stand upon our rights and 
wait for a court order or court of proper jurisdiction to 
tell us that it was incumbent upon us to hand back any 
money which had come from proceeds of securities which 
Mrs. Raup had instructed us to sell for her account. 

“Needless to say, I felt some reliance on the fact that, 
with the customer deceased, it was improbable that any 
real evidence of misrepresentation could be adduced. 

“I am passing this along to you only so that you may 
know that McGowan is being approached by these people, 
and it may have some influence on your contact with him. 
I shall be glad to have your reaction to this whole matter. 
< 1 Sineerelv ’ ’ 

Mr. Smith. That is No. 10? 

Mr. Jenkins. Yes. Turning now to Government’s Ex¬ 
hibit Burrows No. 11. It reads as follows: 

1441 “August 18, 1938. 
“Messrs. Goldberg & Goldberg, 

36 Exchange Place, Providence, Rhode Island. 
“Gentlemen: 

“Herewith is certified check to the order of Laura F. 
Baker in the amount of $330 to be delivered in exchange 
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for the release and other papers outlined to you by Mr. 
Peter E. Klein. The entire settlement, of course, is on 
condition that all the criminal proceedings be dismissed. 

“Awaiting receipt of the release and other papers, we 
are, 

“Yours truly, 

“The National Capital Company.” 

And attached thereto: 

“August 23, 1938. 

“The National Capital Company, 

“812 Fifteenth Street NW., Washington, D. C. 

“Re: State v. Milton Howard 
“Gentlemen: 

“We appeared before the District Court of the Fourth 
Judicial District at Warwick, R. I., this morning relative 
to the above matter and, after presentation of the facts 
before the Court that this was a civil matter, if any, 
and not a criminal matter, the criminal case against 
Milton Howard was discontinued upon payment of costs 
in open court and the docket entry reads as follows: ‘Dis¬ 
continued upon payment of costs.’ These costs 
1442 amounting to $7.40 were paid by this office. 

“We expressly set forth before the Court that 
we did not make restitution but there was an amicable 
rescission of the whole transaction which the National 
Capital Company through its agents entered into -with 
Laura F. Baker. We turned over vour certified check 
for $330 to the attorney for Laura F. Baker in her pres¬ 
ence, and received in return the following, which we are 
herewith forwarding to you: 

“(1) Release (in duplicate) signed by Laura F. Baker, 
as requested by your company; 

“(2) Certificate for certain lots which Laura F. Baker 
quitclaimed to National Capital Memorial Park, Inc.; 

“(3) Certificate of Guarantee which Laura F. Baker 
signed as ‘Cancelled.’ 

“We are also enclosing herewith our bill for legal 
services and disbursements in this matter. 

“Kindly acknowledge receipt of the enclosed documents, 
and forward us your check in payment of the enclosed 
bill. 

“Thanking you, we are 
“Very truly yours, 

. Goldberg & Goldberg 

By Philip B. Goldberg.” 
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1445 EVIDENCE ON BEHALF OF THE DEFENDANT 

Richard W. Deaver, the defendant, was called as a wit¬ 
ness in his own behalf and, having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Smith: 

• • • * # 

1458 Q. Now, Mr. Deaver, referring to these exhibits 
that the Government read into evidence today, and 

calling your attention to Government’s Burrows No. 1, 
I will ask you to glance over that, as you heard it read 
a while ago—did you? 

A. Yes, I recognize it now. 

Q. Will you tell the jury what, if anything, you know 
about that, the preparation of that paper? 

A. May I identify it by a quick resume of its contents? 

Q. Yes. 

A. It is a bulletin to all agents which shows that 

1459 prices were to be raised at a given date, and all 
spaces in Block No. 1 and Block No. 2 were to be 

offered at the same price that Block No. 1 had previously 
been offered—Block No. 2, was, that is, and with relation 
to that bulletin I want to say this, that while there is at 
the bottom of the page the symbols that have been re¬ 
ferred to here before, that I used when I wrote my let¬ 
ters—that is, the stenographer put them there on the 
letters that I dictated—and this follows the same symbols 
and they are on this page, nevertheless I never saw this 
bulletin and I never knew of its existence, and I never 
had a talk with anybody which would indicate that such 
a project was in prospect, and I am utterly unable to say 
why those initials should have been put on this page. 

Q. You did not authorize anybody to put them there, 
did you? 

A. I never saw the thing. 

Q. It is signed by a person by the name of E. A. Green- 
baum. Who was he? 

A. He was our president of the National Capital Com¬ 
pany at that time. 

Q. And he is the man that has been referred to as the 
sales manager? 

A. He was that and he was the Capital Company’s 
president. He was sales manager as well as president* of 
the company. 
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Q. This is a typewritten letter, and the name “E. A. 
Greenbaum” is typed as the signature. 

A. That is right. 

Q. It bears no date, does it? 

A. I did not notice the date, but this goes in be- 

1460 tween the time that he came to the company and 
the time when he left the company, if it has been 

rightfully signed by him. 

Mr. McNeill. What Exhibit number is that? 

Mr. Smith. That is Government Burrows No. 1. 

By Mr. Smith: 

Q. Handing you, Mr. Deaver, Government Burrows No. 

2, 1 will ask you what that purports to be? 

A. Tw t o pages are arranged in the wrong order, the 
first paper at the bottom, the first and earliest one and I 
will read it first. 

The paper dated May 21, 1935, purports to be a letter 
by one L. M. Wilkinson addressed to the National Capital 
Memorial Bark Company making certain statements about 
the actions of one of the salesmen of the company, a Mr. 
Howard, the paper bearing a later date, May 27, 1935, is 
a carbon copy of the reply by the National Capital Com¬ 
pany, and bearing the symbols DSRS:JT which I assume 
I wrote or dictated, I should say. 

Q. The letter of May 21, 1935, of Wilkinson to the Park 
Company, refers to a man named Howard, does it not? 

A. Yes. 

Q. And having a Chevrolet car with Washington, D. C. 
license plates, and so forth and so on? 

A. Yes. 

Q. In this carbon copy which you, I believe you indi¬ 
cated you say you thought you wrote that reply? 

A. Yes. 

Q. I will ask you if you have any further recollection 
of those circumstances of Mr. Wilkinson’s letter coming 
in and your reply, as carried by the letter? 

1461 A. I have no recollection whatsoever, but I 
would assume from the appearance of the carbon 

copy that it w*as dictated by me. 

Q. When you said in the last paragraph of that letter 
of May 27, 1935, that is, your letter to Mr. Wilkinson: 

“We endeavor to carry on our business on an ethical 
plane, and would not allovr a misrepresentation by any of 
our men, and consequently would appreciate any help you 
may be able to give us,” 
is that exactly what you meant? 

i 

i 


! 

i 
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A. Exactly what I meant, and exactly what I would 
mean if I wrote that letter again today. 

Q. Is that what you were endeavoring to do at all 
times ? 

A. At all times. 

Q. So far as you know, did Mr. Wilkinson ever attempt 
to give you any further assistance in the matter of any 
facts in connection with his statement he made in respect 
of Mr. Howard? 

A. I really have no recollection, but I assume if there 
was any further correspondence it would have been de¬ 
leted by Mr. Burrow’s. 

Q. You mean by that, that it w’ould have been taken 
from the correspondence files by Mr. Burrows; is that so ? 

A. Well, I think it would have been, by Mr. Burrow’s, 
I think he w T ould have brought it in. 

Q. I hand you now’ Government’s Burrow’s No. 3. I 
will ask you to describe briefly what those two pages of 
paper are. 

A. The one paper dated January 11, 1935, is a letter 
from Allen E. Beers and Company in Allentown, 
1462 Pennsylvania and makes—without reading it now’— 
but from my recollection as it was read—certain 
charges as to possible misstatements by this same William 
How’ard. 

And the other paper dated January 14, 1935, is a reply 
of the National Capital Company w’ith the initials 
DSRS:JT:ACC, assumedlv dictated by me. 

Q. Do you recall anything further about that transac¬ 
tion that is referred to in this letter? 

A. No, I have no individual recollection of the matter 
mentioned. Of course, it is very natural that a brokerage 
company w’ould not like to see any other salesman getting 
money from customers that he has hoped to sell to. 

Q. This is a brokerage house letter. 

A. I w'ould read that, I w’ould read it into the letter. 

Q. That is the wray you understand it, you mean; is that 
it? 

A. That is right. 

Q. In the last paragraph of your reply of January 14, 
1935, when you say: 

“We are indeed grateful to you for your letter and you 
may rest assured that even if the reports w’hich reached 
you with reference to Mr. Howard’s actions are true 
there will be no repetition of it.” 

Did you mean that? 
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A. That was a serious statement of my intent. 

Q. Did you always to the best of your ability follow 
that practice in your business? 

A. Altogether. 

Q. At the time those letters were dated, that is 

1463 both of them being in the month of January 1935, 
who was president of the company at that time, 

the Park Company? 

A. Of the Park Company? 

Q. Yes. 

A. Fred L. Lewis. 

Q. What position did you hold? 

A. Vice-President. 

Q. And your functions and duties at that time were 
more particularly on office work, is that right, as far as 
the company was concerned? 

A. Mr. Lewis had no experience in accounting at all, 
and I had had, so that naturally fell to my work. 

Q. Who was in control of the company at that time? 

A. Oh, entirely during the period of Mr. Lewis’ presi¬ 
dency he was in full charge; while he and I had equal 
shares of stock of the company, the convenience stock¬ 
holder shares were endorsed in blank, and in Mr. Lewis’ 
possession so that he could have enforced any decision 
that he might have made if I had tried to obstruct it. 

Q. Did he ever call your attention to the fact that he 
had that power by reason of the balance of control in his 
possession? 

A. Yes. 

Q. Will you describe briefly what that was, the cir¬ 
cumstances ? 

A. I do not recall at this instance just what prompted 
him to butt in some way, there was some sort of disagree¬ 
ment and he used this as a means to show me that his 
will would be carried out. 

1464 Q. That is, he called your attention to the fact 
that he had this controlling share or shares in his 

possession? 

A. Yes. 

Q. In that way he could out-vote you with that stock¬ 
holding? 

A. Absolutely. 

Q. Handing you Government Burrow’s No. 4. 

A. Yes. 

Q. I will ask you if you recognize this? 

A. Yes. 
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Q. Do you know what it is? 

A. I do. 

Q. What is it? 

A. This is a letter from Attorney Peter E. Klein of 
Cleveland, Ohio, addressed to myself. 

Q. That calls attention, does it, to certain activities on 
the part of one of the salesmen? 

A. Yes. 

Q. TYJiat salesman was that? 

A. P. D. Tussing. 

Q. Does that refer to any other salesman? 

A. Yes. It also refers to a man by the name of C. Gr. 
Squires, who was also a salesman. 

Q. Do you have any additional recollection as to the 
circumstances that Mr. Klein was writing about further 
than that letter? 

Mr. McNeill. Are you asking about Burrow’s Exhibit 
No. 4? 

Mr. Smith. Yes. 

1465 By Mr. Smith: 

Q. Proceed. 

A. I do not recall whether this had any connection with 
a similar statement that was made about Squires in con¬ 
nection with representing him to be a representative of 
the National—this seems to be a state case, because it 
would not be a case if it were a Federal case, this is a 
little confusing to me now at this distance. 

Q. This letter is dated June 19, 1935; is that correct? 

A. That is right. 

Q. And that is during the time that Mr. Lewis was in 
control of the company; is that right? 

A. That is right. 

Q. In this letter Mr. Klein wrote especially about hav¬ 
ing—he wrote especially to you, after having given the 
name and address of the company, he says: “Dear Dick”? 
A. Yes. 

Q. You knew Mr. Klein, of course? 

A. Personally. 

Q. He was an attorney-at-law in Cleveland, Ohio? 

A. Yes. 

• • • • • 

1468 Q. Mr. Deaver, did you finish the answer to my 
question in respect to our Burrow’s No. 4, Mr. 

1469 Deaver, that is especially as to whether you had 
any further information or recollection of the mat¬ 
ter contained in that letter, the letter itself shows? 

A. Not other than the letter itself shows. 
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1470 By Mr. Smith: 

Q. Mr. Deaver, I hand you two sheets of paper 
marked Government Burrows 5 and ask you to state what 
that is in general. 

A. In general it is a letter from Attorney Peter Klein 
at Cleveland addressed to me. 

Q. What date, please? 

A. May 20, 1935. 

Q. And the main subject of that letter, just in a few 
words, is what, Mr. Deaver? 

A. Well, it is with regard to a case of the Common¬ 
wealth of Pennsylvania versus P. B. Pussing. 

Q. Do you recall anything further about that case than 
is reflected in this letter? 

A. I can’t say definitely, but I do know that at about 
that time there was considerable trouble in parts of 
Pennsylvania in local licensing arrangements that were 
required to be fulfilled by salesmen operating in those dis¬ 
tricts, and it seems to me that this is one of those cases. 

Q. And that, as you recall, and as your memory is re¬ 
freshed by the letter, is the nature of any offense talked 
about in the letter; is that it? 

A. That is what I think. 

Q. I am handing you, Mr. Deaver, two sheets of paper 
entitled Government Burrows No. 6 and ask you in gen¬ 
eral what that is. 

A. It is a carbon copy of a letter written by me to Mr. 
Klein, an attorney in Cleveland. 

Q. Under date of what? 

1471 A. April 15, 1936. 

Q. Which was nearly a year after the previous 
letter we have referred to; is that right? 

A. Yes, that is right. 

Q. Now, will you glance over this, if you need to, or 
if you recall its reading well enough, give the general 
subject of that letter in a few words. 

A. This seems to be the foundation of the case that the 
Federal Government brought against Squires for repre¬ 
senting himself to be a Federal official, which case was 
tried in the court at Pittsburgh, Pennsylvania, resulting in 
an acquittal of Squires. 

Q. Meaning that he was found not guilty of the accusa¬ 
tion ? 

A. Found not guilty by a jury of 12 men and women. 

Q. Handing you, Mr. Deaver, a paper marked Burrows 
No. 7, I will ask you what that is in a few words. 
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A. This is a letter which I must have written, or a 
carbon copy of a letter which I must have written, and it 
bears the symbol at the bottom “R.W.D.:J.T.”. It is 
addressed to James Ryan, dated July 31, 1936, and sets 
forth in detail the plan by which investors could look 
forward to a realization of their purchases in line with 
the plan that I outlined to you in response to your ques¬ 
tion earlier in mv testimony. 

m » 

Q. And it suggests a method by which Mr. Ryan might 
interest the customer in the sale of lots, and in that plan; 
is that right? 

A. That is right. 

Q. Who was Mr. Ryan? 

Q. I have no recollection of him whatever. I 

1472 don’t even remember the name, but I know that I 
must have written the letter because it is the lan¬ 
guage that I would have employed, and would employ now 
if I were to write the letter now. 

Q. Although you don’t remember the men personally, 
you would derive from this letter that he was what? 

A. I would assume that he was a salesman of the Na¬ 
tional Capital Company, for such a letter would have 
been written to no one else. 

Q. And about how many salesmen do you recall the 
National Capital Company had during all of the history of 
its operation? 

A. I couldn’t give a figure on that, thought I heard Mr. 
Askew recite that there were over a hundred, which I 
accept as fact, because he had the records to compile his 
work from. 

Q. So the figure that he gave, you would assume is 
correct? 

A. I would have confidence in it. 

Q. Mr. Denver, I hand you Exhibit Government Bur¬ 
rows No. S, consisting of two sheets of paper, and ask you 
what that is? 

A. The one is a carbon copy of an order to all salesmen 
signed “National Capital Company” and dated December 
IS, 1936. The other is a printed blank entitled “Instruc¬ 
tion to sell for the account of the purchaser” with the 
various blanks thereon filled in to show how they 

1473 should be filled in, and the bulletin is an instruc¬ 
tion as to how they should be filled in. 

Q. And it is dated December 18, 1936; is that right? 

A. Right. 

Q. And down in the corner the symbols first were type- 
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written, as nearly as I can read it, “R.W.D.:J.T.”, and 
then later written in pencil above it, the “RWD” being 
stricken out, and written in its place “DSRS”; is that 
right? 

A. I think the explanation of that is, it being a National 
Capital Company communication, it was felt best not to 
put the “RWD :JT” because that would show that 
R. W. Deaver was to sign it, whereas the other initials 
“DSRSrJT” shows that R. W. Deaver dictated it and 
SR signed it. 

Q. So that was what it purports to be, a short mem¬ 
orandum of instructions to salesmen, which you dictated 
and which you assume S. R. Smith signed on the date it 
bears, December IS, 1936, explaining the method of filling 
out the form called ‘‘Instruction to sell for the account of 
the purchaser”; is that right? 

A. Right. 

Q. And do you have any other recollection of the cir¬ 
cumstances aside from that? 

A. It speaks for itself. 

Q. I hand you, Mr. Deaver, a number of papers here 
marked Government Burrows No. 9, about five sheets of 
paper altogether, and ask you what those are. 

A. The first three pages are a letter dated January 19, 
1937, by Peter E. Klein, attorney in Pennsylvania, writ¬ 
ten on the letterhead of Arnold & Chaplin, Clear- 
1474 field, Pennsylvania, and addressed to the National 
Capital Memorial Park for the attention of R. W. 
Deaver. 

The final two pages are a carbon copy of a letter dated 
January 20, 1937, addressed to Mr. Arnold of the firm 
of Arnold & Chaplin, dictated by me with a carbon copy 
to Peter E. Klein; signed by S. R. Smith, and containing 
enclosures. 

Q. Now, could you describe in just a few words what 
the subject matter is of this letter of Mr. Klein’s to the 
Memorial Park Company, to the attention of yourself? 

A. As I recall this circumstance, it was another of 
’hose cases of local demand for license, and pressure had 
been brought pretty strongly to make a test case against 
one or more of our salesmen, and my recollection is that 
the customers who had been recently theretofore sold in 
the county in which the local regulation obtained, these 
customers had been contacted and urged to demand a re¬ 
turn of the money that they had paid for space in the 
cemetery; this being used, as one might say, as a club to 
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bring about the condition desired. And this letter of Mr. 
Klein’s on the Arnold & Chaplin stationery is an exhibit 
of the names of the various customers and the amounts 
that were being demanded as return. And my letter is 
in response to his. 

Q. Now, do these letters recall to your mind what was 
done, in a general way, in connection with those trans¬ 
actions? 

A. ’Well, while it is true that that is eight years ago, 
and I do not have exact recollection, the thing that stands 
. nit in my mind is that the various customers were re¬ 
sided the various amounts which they had paid to the 
company upon their signing complete releases of 

1475 any further obligation, either civil or criminal on 
the part of either the company or its salesmen. 

Q. And that was done under advice of counsel, your 
counsel then being Peter E. Klein; is that right? 

A. Right. 

Q. An attorney of Cleveland, I believe. 

A. Of Cleveland, Ohio. 

Q. Who at that time happened to be obviously in Clear¬ 
field, Pennsylvania? 

A. Visiting that firm of attorneys in regard to this same 
matter. 

Q. Do you recall anything of further consequence about 
that transaction than you have now explained? 

A. No, sir. 

Q. Handing you Government Burrows No. 10, one sheet 
of paper, I will ask you what that is, Mr. Deaver. 

A. This is a carbon copy of a letter dictated by me on 
April 12, 1937, and addressed to Peter E. Klein, the. at¬ 
torney at Cleveland, advising him that I had been visited 
by the son of a deceased purchaser of sections, said son 
being accompanied by his attorney, which attorney sug¬ 
gested that there had been misrepresentations by the 
salesman, but my letter advises Klein that I couldn’t find 
out from the attorney what kind of misrepresentations 
were made, and asked Klein for his advice in the matter. 

Q. Do you know whether you did get a letter from Mr. 
Klein in response to that letter we have just referred to? 

A. WTiat date was this letter we just referred to? 

Q. April 12, 1937. 

1476 A. Do you wish to hand these other papers to me, 
Mr. Smith? 

Q. Not necessarily, unless you want to look at them. 

A. I have no distinct recollection of what came of that. 
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If there were a letter and it were shown to me, it would 
refresh my memory, but I have no recollection of it at 
this time as to what the outcome was. 

Q. Do you have any recollection now as to whether 
anything in the way of relevance or facts was presented 
to you then, in respect to that transaction? 

A. I have no knowledge of any further outcome as in¬ 
dicated by the letter. 

Q. And if there w*as a reply or any further corre¬ 
spondence from that, you would expect it to have been 
available in the files from the same place that this let¬ 
ter was obtained by the Government? 

* * * * * 

The Witness. I can say as a general matter, Mr. 
Klein was very prompt about his correspondence, and 
wouldn’t have allowed such a letter to go unan¬ 
swered. 

1477 By Mr. Smith: 

Q. Now, handing you Government Burrows Ex¬ 
hibit No. 11, Mr. Deaver, being about four sheets of 
paper, I will ask you what those are. 

A. The first paper is a carbon copy dated August 18, 
1938, of a letter dictated by me and signed by the Na¬ 
tional Capital Company to a firm of attorneys in Provi¬ 
dence, Rhode Island, inclosing a certified check to be 
delivered to one Laura F. Baker who had purchased 
space in the park and for some reason not disclosed in 
this paper was to be reimbursed for the full amount 
that she had invested in the space. 

The second and third pages are a two page letter 
dated August 23, 1938, by the Rhode Island attorneys 
telling the result and final completion of the case in 
connection with which the certified check mentioned in 
the first letter had been sent, and the fourth page is a 
carbon copy dated August 27, 1938, of a letter dictated 
by me and addressed to Peter Klein, complaining to 
him of the amount of fee asked hv the Providence, Rhode 
Island attorneys for their conduct of this case. 

Q. Do you recall anything about that transaction 
further than is expressed in these letters, Mr. Deaver? 

A. No, sir. 

Q. Does that refer to any particular salesman, any 
of this correspondence in this exhibit? 

A. Yes. It refers to Milton Howard who was on the 
stand here. 
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Q. Does that reference to Milton Howard recall to 
your mind anything further about the transaction? 
147S A. It does not. 

Q. Now, Mr. Deaver, will you describe the cir¬ 
cumstances of your beginning this cemetery business 
that we have been talking about, and the establishment 
of one or more companies, and just the general, you 
might say, introductory explanation of the beginning 
of this business? 

A. Mr. Lewis was in the east here in the fall of ’33 
and spring of J 34, and came upon an oiler to purchase 
the property which we afterwards converted into Na¬ 
tional Capital Memorial Park, and had me come on 
from Cleveland where I was engaged in an enterprise 
there, to look at the property with him and see whether 
I thought that it was advisable to purchase it. 

We agreed that it was- 

Q. Pardon me a moment. Was that the same prop¬ 
erty that you did later purchase? 

A. Yes, I say it was the property that we later con¬ 
verted into the National Capital Memorial Park, and 
for the effectuation of an organization to build and 
maintain the park, we formed the National Capital 
Memorial Park, Incorporated. 

As I recall from reading the minute book and the 
testimony given here, the date of incorporation was 
February 13, 1934. 

There was in existence at that time a Maryland corpo¬ 
ration by the name of Moreland Sales Company under 
which corporate title Mr. Lewis had been conducting a 
sales enterprise in Baltimore for the Moreland ceme¬ 
tery, and of which company he and I and one William 
Bartholomew were the* stockholders; I having one share, 
Bartholomew one share, and Lewis 49S shares, I think. 
I think the total was 500 shares. 

Q. May I ask, Mr. Deaver, as a preliminary 
1479 question about that time in connection with that 
matter of getting the corporation started and 
acquiring the land and so forth, if you had legal counsel? 

A. Yes, sir; we did. 

Q. And where was that attorney, or those attorneys, 
located? 

A. It was a firm of attorneys in Baltimore, headed by 
Senator Tydings, and it had quite a long name in all. I 
think it was Tydings, Levy, Sauerwein and Archer. Mr. 
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Levy was the man that contacted ns in the furtherance 
of the organization. 

Q. So he did most of your work in that connection 
wherein you wanted the services of an attorney, did he? 
A. Right. 

Q. Excuse me for interrupting. I wanted to get that 
idea in there. Will you proceed, please. 

A. Now, likewise, on or about the same time of Feb¬ 
ruary 13, we decided—that was February 13, 1934—we 
decided that we would want an organization to do the 
selling of the space in the National Capital Memorial 
Park to investors, and finding an organization which 
could conduct the sales, Mr. Lewis introduced a man by 
the name of B. C. Laven. 

Q. You mean introduced him to you? 

A. And to the situation. This Laven was sold the stock 
in Moreland Sales Company whose name was changed by 
Act of the proper state authorities in Maryland, to the 
National Capital Company. Laven and his associates 
were sold all of the stock in the company for the amount 
of money that the capital stock called for. 

Q. Pardon me, Mr. Leaver. When you say the 
14S0 capital Company that was a corporation, was it? 

A. That was a corporation. 

Now, Laven made a very poor job out of his attempt 
at sales managership. I am not quite sure that he made 
any sale at all at any time, but he hung on until some¬ 
time in May of ’34 when Mr. Lewis introduced Ed Green- 
baum to Laven. Now, at that time, Mr. Lewis and I had 
advanced money to Laven to enable him to try to get 
ahead with his work, and Laven was in on us, to use the 
vernacular, to the extent of about $19,000, and he had 
given us his note for that $19,000, secured by the stock 
of the National Capital Company. 

Now, when Greenbaum was introduced to him, they sat 
down to determine whether or not Greenbaum wanted to 
come into the company, and it finally eventuated by Laven 
selling his stock to Greenbaum and his associates, and 
Greenbaum underwriting the Laven note, which Green¬ 
baum afterwards paid in cash to Lewis and Deaver. So 
that Greenbaum and his associates became sole owner of 
the stock in National Capital Company. 

Q. Pardon me, now. That note ran to Lewis and 
Deaver because you had advanced money to Laven? 

A. Lewis and Leaver had, individually, not as a cor¬ 
poration, but individually, had advanced the money to 
Laven. 
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Q. That, then, takes you up to the point where Green- 
baum took over the company and the functions of Mr. 
Laven as salesmanager and in charge of the sales com¬ 
pany; is that right? 

A. And president of that corporation, the National 
Capital Company. 

The Court. Do I understand that he had all of the 
stock of the National Capital Company? 

The Witness. He and his associates, I believe 
14S1 from my recollection, that he gave some to his wife 
and put some in the name of another person. 

The Court. You and Mr. Lewis didn’t have any? 

The Witness. None whatever. 

By Mr. Sshth: 

Q. Then, Mr. Deaver, was there another company es¬ 
tablished about that time? 

A. Not about that time. Not until the latter part of 
’36. A company denominated National Capital Memorial 
Park Sales Company was organized for the sole purpose 
of selling space in the developed portion of the cemetery 
to those who might use it either at once for burial pur¬ 
poses or for future need; but not for investment. 

Q. Now, who, then, were the officers of the National 
Capital Memorial Park Sales Company at its inception? 

A. One G. G. Tauber; his wife, Marshal Tauber, and a 
third party by the name of Abe Talkins, T-a-l-k-i-n-s. 

Q. Now, are those the companies that were organized 
and had some part in the transaction of developing this 
cemetery business? Were there any other companies? 

A. Not that had anything whatever to do with the de¬ 
velopment of the cemetery or its business. 

Q. Mr. Deaver, what was the relationship between the 
National Capital Company, which I believe you have in¬ 
dicated was the company which sold to investors, and the 
National Capital Memorial Park, Incorporated, which I 
believe you have indicated was the company that owned 
the park? Am I correct in that? 

A. That is right. The relationship was established by 
contract dated, I think, April 13, 1934, as between 
1482 the two corporations; and the gist of that contract 
was merely that the National Capital Company had 
the right, under that contract to buy space in the" park 
from National Capital Memorial Park, Incorporated, upon 
payment of cash therefor, and the National Capital Com¬ 
pany then had the right to sell that said space which it 
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had bought and paid for to investors at a rate not higher 
than $150 per section. 

Q. And is that contract that you speak of here in the 
minute book? 

A. It is. Or, I should say, it was. I haven’t examined 
the minute book recently, but I assume it is there. 

Q. Will you please lind it in the minute book? 

A. Here it is (indicating). Here is a carbon copy of it. 
There was one copy bound in the National Capital Memo¬ 
rial Park, Incorporated, minute book, and one in the 
minute book of the National Capital Company. 

Q. And this that we are looking at now is the minute 
book of which company? 

A. National Capital Memorial Park, Incorporated. 

Q. No"w, while this is a carbon copy, it is also a signed 
copy, isn’t it? 

A. Oh, yes. Both the original and duplicate were signed 
by the proper officials of each company. 

Q. And bear the seal of the two companies? 

A. Of the two respective companies. 

Q. Do you know who or what firm of attorneys prepared 
that contract for you? 

A. I made the rough draft of it and the Tydings firm 
put it into legal phraseology in such cases as they 
1483 felt it was necessary to change, and passed upon it 
as being a proper contract. 

The Court. Have you had legal training, Mr. Deaver? 
Mr. Deaver. None whatever. 

The Court. You drew a preliminary draft; is that it? 

The Witness. That is right. 

• • * « « 

1515 Q. Mr. Deaver, I hand you now Government Ex¬ 
hibit Black No. 1 for identification, which is in 

evidence, a book that we have been calling the salesman’s 
kit, and will ask you if you are familiar with that book? 

A. I am sufficiently familiar with it to identify it as 
what was commonly called the salesman’s kit. 

Q. How was this used, Mr. Deaver, in connection with 
the cemetery project? 

A. Well, I can only say how it was intended to be used, 
because I never used it nor saw anyone use it. 

1516 Q. Well, you may describe how it was intended 
to use it, then. 

A. It vras intended to be used to indicate to a prospec¬ 
tive customer the fact that Washington was a city of 
quite large population, that the demand for burial space 
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in such a city would naturally be quite large; that the 
National Capital Memorial Park was a logical place 
for burials to be made, and that it would be profitable 
to a prospective investor to avail himself of an oppor¬ 
tunity to buy space in the park at low prices, hoping 
thereby when the Park was sufficiently developed to pro¬ 
vide for himself a profit on the money so invested by 

reason of the natural expected appreciation of prices. 

• • • • * 

1517 Q. Now, Mr. Deaver, did you occasionally look 
at this kit after it was prepared by Mr. Tauber? 

A. I looked it through when I first came to the insti¬ 
tution. 

Q. And did you consider it a full and honest represen¬ 
tation of the project and a proper sales talk, and the 
basis for a proper sales talk by anybody connected 
151S with the company that might have occasion to use 
the book? 

A. I did. 

Mr. Smith. Now, inasmuch as the book is in evidence, 
Your Honor, I believe that we should read at this time 
all parts of it that consist of reading. 

The Court. Whatever you want to read, you may. 

Mr. Smith. It is rather long and maybe we can dis¬ 
pense with some of them as we go along. 

By Mr. Smith : 

Q. First, in preparation for that, Mr. Deaver, I ask 
you as to this first panorama view or diagram, what that 
is, the type of print it is. 

A. It is a conception by an architect of what he felt 
would be the conclusion of the enterprise. 

Q. And showing you this picture obviously of an en¬ 
tranceway design and I will ask you what that is as to 
type of drawing. 

A. Same type as the one you first showed me and 
simply in detail as to the entrance instead of the entire 
project. 

Q. You mean the architect’s conception of the planned 
entrance? 

A. Architect’s conception of what he considered would 
be a good entrance. 

Q. And showing you a similar designed picture of 
what has been called the chapel and I will ask you what 
kind of drawing that is. 

A. That is the architect’s conception of the chapel. 
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Q. Did you ever authorize anyone to represent it as 
being anything else than an architect’s conception? 
1519 A. I did not. 

Q. And did you know of anyone ever repre¬ 
senting it to be anything else but an architect’s concep¬ 
tion? 

A. I did not. 

Q. That applies to the three pictures I have shown you? 
A. That is true. 

Q. And does it apply, also, to this picture on the next 
page referred to as Monument of Hope and Peace? 

A. It does. 

Q. Does it apply also to the picture in the same page 
called Bridge of Contentment? 

A. It does. 

, Q. This picture of a marker on a later page, do you 
know whether that was made from a photograph of a 
marker? 

A. Yes, that was made from a photograph. 

Q. And that is actually the type of marker that was 
used in burial sections? 

A. That is the type of marker that was used altogether. 

# * # * * 

1552 Q. Mr. Deaver, did the company or someone 
connected with the company, to your knowledge 

sometimes give to the salesmen additional material to use 
in selling in addition to the sales kit that we have just 
been talking about? 

1553 A. Yes. 1 do not think that that Tvas the only 
thing that they had. 

Q. And showing you a pamphlet here which previ¬ 
ously was marked Harvey Exhibit No. 11, and entitled 
“Pictorial Forest Lawn”, I will ask you what that is, 
Mr. Deaver? 

A. It is a brochure issued by the Forest Law Memorial 
Park at Glendale, California, portraying in pictorial form 
the beauties of Forest Lawn. 

Q. And it contains many pictures, does it? An d at the 
bottom of most pages in large type, is there the reading 
“Forest Lawn Memorial Park”? 

A. Yes. 

Q. I will ask you, then, if Mr. Harvey, one of the 
salesmen, had this in his sales kit? 

A. It is very likely that he did have, because several 
of the salesmen had that same material. 

Q. You know that it was given to several of the sales¬ 
men? 
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A. I know that several of the salesmen had it. 

• * • • • 

1562 Q. Mr. Deaver, I believe when you were on the 
stand last Thursday you described the beginning of 

this cemetery venture, this cemetery business, and that you 
went into it a little bit, and then we got to talking about 
your personal history—by the way, that reminds me, there 
is one question that I would like to ask in that respect: 

Were you ever arrested or accused of any crime in any 
place or manner at any time whatsoever prior to your 
being accused of this matter in this particular case? 

A. Never. 

Q. Not in your whole life? 

A. Never. 

Q. At any place, 

A. Never. 

Q. Proceeding further with the cemetery business, 

1563 the development of the business, did you finish your 
explanation, as you recall, the other day, on Thurs¬ 
day, of your part of the opening of this business? 

A. I hardly know with respect to what you are asking 
now. 

Q. I think you did finish all the general description of 
the business, and the companies and how you got started, 
and all of that? 

A. I think so. 

Q. What I would like to ask now is this: after the busi¬ 
ness was started, will you describe, please, your work and 
your part of the work in respect of, first, pertaining to the 
operation of these companies, or any of them? 

A. Particularly, I was concerned with the accounting 
system being properly set up and properly carried out. 
And, as it was a condition of two or more companies co¬ 
operating with each other to achieve the same result, 
namely, to get the cemetery well developed and sold for 
use, I always was willing to give whatever counsel I could 
to anyone in any company, all of the companies during 
that time towards that final result. 

Q. And, therefore, with that in mind, you did write and 
dictate much of the correspondence; is that true? 

A. Practically all of it. 

Q. Except for that, perhaps, pertaining to certain de¬ 
tails, I believe, that one of the -witnesses said he thought 
the looked after by himself like supplies, or something like 
that ? 

A. Oh, yes. 
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Q. Will you state, then, what was the primary function 
of the National Capital Memorial Park, Incorpo- 

1564 rated, of that company? 

A. Its primary function was to develop the park 
and make it acceptable for burials. 

Q. It was the one that owned the land, was it? 

A. That is right. 

Q. And procured and made the charts and the plans and 
all of that sort of thing? 

A. Yes, sir. 

Q. It -was the one, I believe, you said had opened up the 
tract referred to in the minute book, that it was under 
contract to sell these sections at a stated price to another 
company, is that, sir, is that right; is that it, to the selling 
company? 

A. Well, I would say it was otherwise, that the other 
company, that the other company was under a contract to 
purchase from the National Capital Memorial Park, Inc., 
certain sections at certain prices. 

Q. That selling company was which company? 

A. The National Capital Company. 

Q. I believe you have given the names of the men who 
were in charge of that company at different times, have 
you not? 

A. Yes, sir. 

Q. I have asked you that, I think? 

A. Yes, I went over that. I gave those. 

Q. Will you not just mention the names in order? 

A. The first man was D. E. Laven, L-a-v-e-n, who came 
in about the first of May, 1934, and he was succeeded by 
E. A. Greenbaum, who stayed until May 1937. 

1565 He was succeeded by another man who stayed 
there until some time in December of 1937, at which 

time V. D. Zeve came in. I might add that that was 
during the period of the National Capital Company, 
almost a one-man concern, and each of these men were 
out of the office a great deal, and that is why I corre¬ 
sponded, the correspondence was taken care of for them 
by me. 

Q. So each of these men then that you have mentioned, 
at the time he was in office, did they have control of that 
company and were they what you might call a sales- 
manager? 

A. Yes, they exercised the office of salesmanager in ad¬ 
dition to being the president of the National Capital Com¬ 
pany. 
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Q. In that connection did the first man—did he at the 
time devote his entire time to the job of salesmanager, 
Mr. Laven, I believe? 

A. I could not give you any information as to what he 
did at any certain time. 

Q. Did he have any other business at that time? 

A. No. 

Q. Mr. Greenbaum succeeded him, and I believe you 
have indicated he was there for about three years? 

A. Yes. 

Q. He was salesmanager? 

A. Yes. 

Q. Did he have any other business? 

A. Not at all. He devoted his entire time to the Na¬ 
tional Capital Company. 

Q. Would you say, or what would you say was 
1566 the fact as to either one or both of these men 
who were salesmanagers that you have referred 
to being jealous of their position as salesmanager, and in 
connection uitli their work with the company? 

A. Well, they were like all salesmanagers, they felt 

that they did not want their salesmen to be in contact 

with anvbodv but themselves. 

» * 

Q. So they wanted full control, did they? 

A. Yes; and they had a right to expect that. 

Q. But then there was, I believe, at one time, which 
is indicated by one of the exhibits here in evidence, a time 
that you wrote a letter to one of the salesmen who ap¬ 
parently wanted some instruction, do you recall what 
letter I am referring to? 

A. Do you refer to the Kyan letter? 

Q. You wrote that letter in response to a letter that 
came in to you from Mr. Ryan, did you do that? Do you 
remember that? 

A. Yes, either in response to a letter that came in from 
Mr. Ryan, did you do that? Do you remember that? 

A. Yes, either in response to a letter that came in from 
Mr. Ryan or in response to a request by the salesmanager 
that 1 write a letter. I have no recollection now as to 
what happened, but I wrote the letter, but it would have to 
be one of those two things. 

Q. Then, aside from an occasional letter of that kind, 
normally, did you have any general control over the sales 
force? 

A. No general control, but I was always glad to he 
there and to give them any advice that I could to keep 
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them in what I tried to be or considered to be a proper 
line of 

1567 Q. Was there a possible method of indirect con¬ 
trol that you might have had over the sales forces 
either as a whole or individually? 

A. The set-up of the National Capital Company and of 
the Park Company, the contract provided that the Park 
Company could cancel the contract at any time they had 
any occasion to question the National Capital Company or 
its salesmen or anv acts which would tend to discredit the 
Park Company. 

Q. Of course, you had that power personally then only 
after you became president of the Park Company? 

A. Yes, naturally, I would not have it personally, but 
I had that power as the corporation, the corporation had 
that power, and it would have the opportunity to exercise 
it. 

Q. And Mr. Lewis was president before you became 
president of the company? 

A. And I believe you said the other day he told you 
something about having controlling shares; is that it? 

A. Yes, he always insisted that—on having his will, 
that his will was carried out, and he could enforce it by 
the use of the convenience shares which has been issued 
and transferred in blank to him, and I knew that to be 
true. 

Q. Because they were in Mr. Lewis’ possession? 

A. Yes, sir. 

By Mr. McNeill: 

Q. Will you speak a little louder I do not believe the 
jury can hear you. I can hardly hear you. 

A. Yes. 

By Mr. Smith: 

Q. Then, the resulting control, whatever control 
156S the Park Company had over the sales company you 
might say rested in the hands of Mr. Lewis wiiile 
he w’as president? 

A. That is correct. 

Q. Then, after you became president, it rested in your 
hands; is that right? 

A. That is correct. 

Q. What w^as the date that you became president? 

A. June 20, 1938. 

Q. The company continued in active operations about 
how long after that time? 
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A. The receivership took effect February 1, 1940. 

Q. But were the operations fading out to some extent 
a few months before that? 

A. Yes, there were no more sales made after August 
of 1939. 

Q. Would it be fair to say that the time during its ac¬ 
tive operation while you had control of the company ex¬ 
tended from about the 20th of June, 1938, to some time 
in August of 1939? 

A. That is correct. 

Q. That would be something about a year and two 
months; is that correct? 

A. About that time, without figuring it. 

Q. I believe that you have indicated the nature of the 
contract that the Park Company could have canceled the 
contract with the sales company; is that right? 

A. I do not understand the question. 

Q. Have you indicated, Mr. Deaver, that the nature of 
the contract with the Park Company was such that 
1569 they could have canceled the contract with the 
sales company. 

A. That is true. 

Q. So that the only way they could do any business was, 
you might say, by controlling their actions? 

A. That is right, they could only do it in that manner, 
I think that is vdiat you mean. 

Q. That was the only way they had of controlling the 
actions of the sales company? 

A. That is true. 

Q. But if you had done that, would the Park Company 
have had any outlet for its products, for the lots to be 
sold for investment? 

A. It had none, in fact, it would have had to gone out 
and tried to find another outlet. 

Q. So until you had done that you would have been un¬ 
able to continue your business in anything like the manner 
it had been going on before? 

A. During the interim it would have been impossible. 

Q. You spoke, Mr. Deaver, of your w-ork in looking 
after the records of the company. 

A. Yes. 

Q. You have seen, as they were placed in evidence, and 
as they have been used, of course, these books [indicating 
certain books] some of this on the stand and some of them 
(lying over here on this table, and some of them on this 
other stand, and some of them on this table here, and 
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some of the charts on the blackboard here which holds 
up these maps, and in this cabinet containing these books, 
and also containing these ground plans, you might say of 
certain parts of the cemetery? 

1570 A. Yes. 

Q. Did you have to do with the setting up of these 
books and the getting of the records and all of this sort 
of thing? 

A. Yes, I have complete charge of that. 

Q. 1 believe you have heard on the stand one book¬ 
keeper, that was Mr. Richardson, as 1 recall. Was there 
any other man on the stand previously in this trial? 

A. Yes. 

Q. Who was he? 

A. Air. Selden. 

Q. Mr. Selden was the other bookkeeper? 

A. Yes. 

Q. Was he the first bookkeeper of the company? 

A. He was the first employee as a bookkeeper. I did 
the bookkeeping myself for quite a while before we em¬ 
ployed a bookkeeper. 

Q. You really opened the books and set them up and 
started them off? 

A. Yes. 

Q. Because you had had, I believe you said, experience 
in cost accounting records, record keeping and bookkeep¬ 
ing in different businesses before? 

A. Yes. 

Q. And you are a practical accountant, did you say? 

A. Yes. 

Q. I believe one of the witnesses, perhaps that was Mr. 
Richardson, described the quantity of cabinets and filing 
drawers and so forth that there were in the corn- 

1571 pany’s offices, and as you remember his description 
do you think that it is correct as to the quantity, 

and how would you say that that compared with the facts 
that he stated, what do you say about that? 

A. I think that he stated it correctly. 

• * * # * 

1579 Q. Now, in the process of selling sections and lots 
to the investors, will you describe, Mr. Deaver, 
what was the plan for doing that as to types of lots that 
were to be sold? Just describe the plan in your own 
words, please. 

A. There was no choice in the different types of sec¬ 
tions that we sold because the only sale that we would 
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make was in the undeveloped—that is the only sale 
1560 we would make to investors was in the undeveloped 
section. 

Q. And the reason for that was what, Mr. Deaver? 

A. As I explained Thursday, we felt if we sold a man 
space in the developed section, as an investor, his only 
chance ever to resell this particular space would be when 
some customer wished to buy it for burial purposes and 
therefore his ultimate reaping of a profit might be intoler- 

ablv delaved. 

* » 

Q. Calling your attention to a certain page in this book, 
which makes me hoarse from looking at it, this volume 
from which I read this morning, and in which it says “Low 
pre-development prices’ * with an exclamation point, was 
this idea of pre-development sales just what you have ex¬ 
plained? 

A. That is what I have just explained. 

Q. Did you ever at any time authorize any salesman to 
represent that he was selling sections in other than the 
pre-development portion of the cemetery? 

A. To make a sale in anything except in the entirely 
undeveloped section. No, I did not. 

Q. Picking up this document showing several of the 
parts of Block 1, I notice in the corner there is a sheet 
with some figures and so forth on it. What is that, in 
general, Mr. Deaver? Can you tell my looking at it? 
1581 A. It was a schedule that Miss Mitchell kept to 
apprise herself or take a quick glance without trac¬ 
ing through the whole charts as to what sections were 
still open and unsold, simply a reflection of the analysis, 
the ones that had not been marked off as sold. 

Q. That is, one may have been sold after this sheet was 
prepared, to somebody? 

A. It was first scratched off here, and I assume she 
would have kept this list up to date by scratching off the 
other lots also. 

Q. Mr. Deaver, what was the plan as to taking in the 
securities depreciated or otherwise that the prospective 
customers might have to whom the salesmen were calling 
to sell the cemetery lots? 

A. When the securities reached the office we made sure 
that they were accompanied by an instruction to sell 
signed by the customer instructing the National Capital 
Company to sell these securities for the benefit of the 
customer and instructing the National Capital Company 
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to apply the proceeds of such sale to the purchase of space 
in the cemetery. That was done literally. 

Q. There were lists obtainable, were there, of holders 
of securities that had depreciated? 

A. I assume that is true. I never secured any such 
lists myself. But there were several such lists in and 
around the office, and the saleman in the National Capital 
Company must have had those lists and must have used 
those lists to find people whom they wished to have sales¬ 
men contact, the salesmanager, I mean. 

1582 Q. I believe you have heard testimony on the part 
of one of the witnesses who said it was part of his 

duty to look after the sales of those securities; is that 
right ? 

A. Yes, sir. 

Q. Do you recall the name of that witness? 

A. Packard, he was the one that testified that way. 
But there were always others; that is, there was always 
one who did look after the securities coming into the office, 
because the brokers did not come to us until we had con¬ 
tacted them by someone in the office. 

Q. In that connection, Mr. Deaver, did you ever author¬ 
ize any salesmen to represent that the stocks received 
from the customers would be sold at any more than the 
market price? 

A. I never did. 

Q. Do you know of anyone else in the company there 
authorizing anv salesman to make any such representa¬ 
tion? 

A. I neved did. 

Q. Did you ever know of any salesman making that 
representation ? 

A. I never heard the suggestion. I never heard of a 
situation being described until I came to this trial. 

Q. May I ask you this, Mr. Deaver: in all of your work 
in connection of this cemetery business there, while you 
were with the company here, and at its offices, did you 
ever have any motive or plan or purpose than the honest 
intent to develop and properly promote the cemetery 
business? 

A. I never did. 

Q. Did you at all times use your very best efforts 

1583 to keep the business in proper channels and on a 
proper basis? 

A. I always did. 

Q. Did you ever know of anyone in connection with the 
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company or employed by it who, so far as you knew the 
facts was not operating on that basis? 

A. I never did. 

Q. Of course, you got complaints occasionally as has 
been brought out in evidence here, did you not? 

A. All kinds of complaints. 

Q. Describe those if you will, please. 

A. The one that the sale complained of, a complaint 
as to the method of making the sale, would come in at 
about the time of making the sale, and that was al¬ 
ways, as I told you adjusted to the satisfaction of the 
complainant. 

There were two kinds of complaints in general, that 
was one of them. 

The other kind of complaint which we did not call 
a complaint, would be when people would write in, a 
customer would want to get a return on his money 
within two or three years later, he would write in and 
say that he wanted a return on his money right away, 
and there were many wild letters which you might call 
complaints of that character. 

Q. The latter type, when did that come in, if you re¬ 
call, in respect of wild—in respect of the whole history 
of the company, let us put it that way? 

A. Well, they were apt to come in when anybody be¬ 
came dissatisfied with the length of time that he waited 
to get a profit, and when he expected to get his money 
more quickly. 

Q. Did you ever authorize anybody to make any 
1584 representation as to any prospective purchasers 
of the lots for investment that they could make 
any profit out of the lot in any other way that by sell¬ 
ing it? 

A. No, I never did. 

Q. Did you ever authorize any of the salesmen to rep¬ 
resent that they had invested their money in an annuity, 
or anything of that kind? 

A. I never did. 

* • • • * 

1589 Mr. Deaver, in what way did you ever author¬ 
ize anv resale of the cemetery sections or lots? 

A. There was only plan in mind at the time of estab¬ 
lishing this cemetery, and that was that its financial 
operations should prove of equal opportunity to every 
purchaser for investment to come out whole, and the 
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method by which that was realized was that we would 
sell only in the undeveloped sections and the investor, 
as I have previously explained to you, would get 
those. 

1590 Then, as the developed section was brought to 
completion, and as we started to use these other 

sections, and as people were induced to buy them for 
burial purposes, and as we found enough movement in 
that market to sell for use to justify vre would send 
out to the investors a notice that we were selling for use 
and asking them whether they wished to sell and if so, 
at what price. 

Then, as our replies would come in, it wn,s the plan to 
keep these replies in a card index system, and file them 
in an index cabinet, with the lowest offer in there in 
front, so when the space was sold to a user, then the 
investor whose name appeared at the front of the file 
cabinet would be offered the price at which he had of¬ 
fered to sell, and in no other why did I authorize any 
transactions to be made with respect to a resale of an 
investor’s property. 

Q. Was that the only plan that you had for resale, 
Mr. Deaver? 

A. That was the only plan I had for resale, or that 
the company had. 

Q. Was there ever any change made in it? 

A. There was never any change made in the plan, but 
we overestimated the market and we did not get sales 
made as rapidly as we had assumed, and consequently, 
we did not make as many sales as we had hoped for. 

Q. This morning we were speaking about Mr. Tauber 
who prepared the salesmen’s kit? 

A. That is right. 

Q. I would like to ask you about Mr. Tauber. 

A. Yes? 

1591 Q. What was his business at the time you knew 
him? 

A. He was a free lance advertising man with a busi¬ 
ness in Baltimore, Maryland. 

Q. He had an office there from which he was practicing 
that profession, is that it? 

A. That is right. 

Q. At that time he was not—was he ever connected 
with the company in any way except as being employed 
in that professional way? 
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A. I hardly like to use the word ‘ 4 employed’’ because 
all we did was to ask him to do a certain job and he was 
paid for it, and he was not under our control in any way, 
he simple did this work. 

Q. I was thinking in the same sense as you might em¬ 
ploy a lawyer to do a certain job for you. 

A. Lawyers are difference. 

Q. Do you know whether Mr. Tauber is now engaged in 
this business? 

A. He is. 

Q. In what city? 

A. His home is here in Washington. And I am not 
positive whether he is maintaining an independent office or 
works out from his home. 

Q. He is engaged in that profession in Washington 
now? 

A. He is engaged in that profession in Washington 
now. 

Q. Do you know whether he has been engaged in that 
work in Baltimore for a considerable length of time, or 
was before you had him make this preparation of the 
sales kit? 

1592 A. How long he had been engaged in this pro¬ 
fession? He has been engaged in this profession 
for a long period of time, but how long in Baltimore T 
can not say. I know he had been engaged in other cities 
as well. 

Q. Was this his first and only job that Mr. Tauber 
ever did for you or the company? 

A. Prior to his taking charge of the National Capital 
Memorial Park Sales Company, that is true. 

Q. Do you have in mind approximately how long that 
was when he took charge of the sales company, in the 
preparation of the prospectus, the sales kit? 

A. The sales kit was prepared along in the early part 
of 1934. The National Capital Memorial Park Service 
Company was organized in the latter part of 1936. 

0. Between two or three vears vou think? 

v • r 

A. Probably about two years and eight months. 

Q. Mr. Deaver, referring to this guarantee in the sales 
kit here, the page with the green border and red seal, 
the .guarantee, that so many of these witnesses have iden¬ 
tified, I will ask you if there was any change made in this 
guarantee during the course of the activities of the com¬ 
pany in which you were involved? 

A. There was. 
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Q. What? 

A. Section 10 of this guarantee originally specified: 
“That, if any practice or statement or misrepresenta¬ 
tion should be found herein within two years from its 
date, all monies paid by the customer would be re¬ 
turned.” 

1593 And I insisted that that threw an imputation 
that if it were delayed longer than two years in 

making the discovery he would not be entitled to his 
money, therefore I demanded it, and my demand was ex¬ 
ceeded to that in the issuance of the new guarantee forms 
after that, after the old edition had run out that section 
10 should read that any misrepresentation or other 
fraudulent statement if they should be found therein at 
any time the customer would receive his money back. 

Q. You are just quoting this, somewhat in general? 

A. Yes. 

Q. And the text of this paragraph is to be found where 
I have indicated? 

A. That is right. 

By the Court: 

Q. W'ho prepared this guarantee, Mr. Deaver? 

A. Sir? 

Q. Do you recall that? 

A. Who prepared the guarantee? 

Q. Yes. 

A. I think the guarantee was the joint work of Mr. 
Tauber and myself. 

Q. Of Mr. Tauber and yourself? 

A. Yes, sir. 

The Court. Proceed. 

By Mr. Smith: 

Q. You have described the cemetery, Mr. Deaver, in a 
general way this morning. 

I do not recall that you described the nature of the 
developmental work referred to be done to put it in 

1594 its operating condition, in full. 

Is there anything further on that that you should 
say to describe it, trying not to repeat? 

A. I think I did not make any mention of the necessity 
for drainage, to cover the necessity of drainage there 
was a sewerage system put in. 

Q. That means title drains, does it not? 

A. Underground tile and catch basins along the roads. 
The rest of it is just as would be encountered in any 
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change from rough spot to a smooth lawn-like develop¬ 
ment. 

Q. Did you ever authorize anybody, any salesman, to 
represent that lots that they were selling were imme¬ 
diately adjacent to the improved portion of the cemetery? 

A. Well, I did not, but necessarily those spaces that 
were just outside of the borderline of the developed sec¬ 
tion would have to be, in the nature of things, adjacent to 
the developed section. 

But, there was no emphasis laid on that, for the reason 
that the location of the investors space had nothing to do 
with the price he would receive or the time when the 
money would be paid out. 

By the plan we had inaugurated and continued, it meant 
that the length of time in which the investor would get a 
return on his money would depend entirely upon his own 
response to the request for information. 

By the Court: 

Q. I want to ask you a few questions about that. 

A. Yes, sir. 

Q. Mr. Deaver, let me see if I understand that. 
1595 A. Yes, sir. 

Q. As the development work progressed, those 
people who own lots nearest to the progressing develop¬ 
ment would naturally be the first ones whose lots ■would 
be taken up, would they not be? 

A. No, sir. No. The order in which the lots were ex¬ 
pected to be taken up w’ould be based upon the replies by 
the investors as to what price they would be willing to 
accept for their space without any respect to where their 
space was located. 

Q. The persons buying a lot for burial purposes would 
naturally want to be in or close to the developed portion? 

A. A person who bought for burial purposes would 
always buy and w*as always sold out of the part that was 
already developed. He ■was never sold out of the part 
that was undeveloped, and it was the investor that bought 
the undeveloped section about which I was talking. 

By Mr. Smith: 

Q. Then these people w’ho bought for burial purposes 
I believe you said that there was a company whose job 
it was to sell to them? 

A. Yes, and this was called the National Capital Me¬ 
morial Park Sales Company. 
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Q. That was the company of which Mr. Tauber, of whom 
we have spoken, became president? 

“A 'That is right. 

Q. Have you described the activities of that company, 
Mr. Deaver? 

A. Not in detail. 

1596 It hired salesmen and issued literature and im¬ 
pressed upon people in surrounding territory the 

advisability and desirability of the Park as the place in 
which to buy burial space. The effort was not as success¬ 
ful as we had hoped it would be. In fact, Mr. Lewis and 
I advanced money to Mr. Tauber to conduct his opera¬ 
tions and we lost considerable money by his not making 
a success of this. 

Q. Do you recall how much money you and Mr. Lewis 
put in, in an effort to put over this company? 

A. I think it was in the neighborhood of $20,000, but 
I could verify that by looking at the ledger. 

Q. Do you think you put it in equally? 

A. Up until the time that Mr. Lewis left the organiza¬ 
tion it was equal. After that whatever was advanced to 
Mr. Tauber I advanced personally. 

Q. Would it be fairly easy for you to find that, Mr. 
Deaver? 

A. I think so, if I might go to the books. 

Q. If you will. I think it would be easier for you than 
it would be for me. 

A. I could either find it there in a few minutes or I 
will be able to say that I can not find it. 

(The witness left the witness stand and examined cer¬ 
tain ledgers on a table.) 

A. The page for which I am looking is not in that 
ledger, at least I do not find it. Maybe between now and 
tomorrow, maybe I can find it then, but it is not in its 
proper place. 

Q. We will try to find it 

1597 A. Yes. 

Q. Mr. Deaver, mention has been made at differ¬ 
ent times about two funds. One was the perpetual care 
fund. I believe the other is the development fund. Will 
you describe what the plan was for the perpetual care 
fund? 

A. The plan for the perpetual care fund was to deposit 
in a bank or trust company under proper deed of trust 
10 per cent of all money received by the Park Company 
for the sale of land, such deposits to remain intact for- 
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ever, and the interest only be made available for the 
upkeep of the Park Company. 

Q. Was that done for a considerable period of time 
out of the regular operation of the company, Mr. Deaver? 

A. It was, but not entirely up to the iinal dissolution of 
the company. 

Q. Why w r as it not done completely up to the end? 

A. There was a discontinuance of the deposits for lack 
of funds to make them. 

Q. I believe you heard Mr. Diggs say that that fund 
stood at a little under $60,000; is that right? 

A. Yes, he is right, it was about $9,000 short of what 
it should have been. 

Q. The maintenance fund, what vras that, Mr. Deaver, 
the maintenance fund? 

A. That was the maintenance fund about which I was 
talking. 

Q. I was thinking—I should have said development 
fund. 

A. The development fund was required by the 
1598 terms of the trust agreement to be deposited in the 
bank to the extent of 30 per cent of the amount 
taken in by the Park Company, or, in lieu of cash, vouch¬ 
ers showing expenditure for equipment and actual devel¬ 
opment which had been made. 

And in point of fact, the amount of money spent for 
development was always spent in excess of 30 per cent 
of that required. 

Consequently, no cash fund was ever set up, but the 
Park showed that there was $15,000 spent for development 
over the 30 per cent requirement. 

Q. Therefore, your development fund if it had been all 
accumulated, and not used, would have been about $15,000 
long 

A. No, the accumulated development was all used and 
$15,000 besides, was used. 

Q. And the maintenance fund for perpetual care was 
about $8,000 or $9,000 short? 

A. Yes, that is right. 

Q. So you spent more than the contractual requirements 
in one respect, is that correct? 

A. We spent $15,000 more than required for develop¬ 
ment, and put aside about $9,000 less than we should 
have put aside for maintenance. 

Q. When you speak of those percentages that means 
percentages that the Park Company received? 
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A. That is what I said, yes, sir. 

■Q. That then means that instead of—that means 5 per 
cent of the gross sales of the Park? 

A. If provided for the gross sales price was 

1599 always twice the amount that the Park Company 
received—it must have that proviso—the percen¬ 
tage was never calculated upon anything except what the 
Park Company received. 

Q. That correspondingly, the 30 per cent, was 30 per 
cent of what the Park Company received? 

A. Only. 

:Q. So that if you figured on the basis of what the 
gross receipts of the sales company should have 
amounted to, it would have amounted to about 15 per 
cent if you say that reflected the ratio of selling for 
twice as much as the Park Company? 

A. Of course, that is, mathematically calculated, that 
amount is correct, but it was never based on anything 
except what the Park Company received. 

Q. As to the amount of the perpetual care fund: in 
this guarantee there is a paragraph which says, and 
I am referring to paragraph 8: 

“The National Capital Company guarantees that it 
will create a perpetual endowment fund which will be 
deposited in one of the Washington banks or trust com¬ 
panies, the principal to remain intact forever and the 
increment from that to be used exclusively for the per¬ 
petual care and maintenance of the National Capital 
Memorial Park and the sections therein. 

As each section is sold and paid for there will be de¬ 
posited to the perpetual endowment fund such part of 
the price paid by the original purchaser as well, when 
all sections in the parks have been sold and paid for 
aggregate a total sufficient for the net interest 

1600 thereon employed to thereby have perpetual care 
and maintenance of the park and the sections 

therein. ” 

I notice it says that “deposit such part of the price 
paid by the original purchaser as will, when all the sec¬ 
tions of the park shall have been sold and paid for ag¬ 
gregate,” and so forth—was it in your mind that that 
might have required an increase of the percentage that 
you have referred to? 

A. It was not, bfit we did not interdict ourselves for 
making any change that circumstances might direct, I 
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have made a calculation on that, by the way, that you 
asked about, and if it is not out of order to give, I 
should be glad to do so. 

Q. I would like to have you give us the calculation 
now. 

A. At the time the sales were completed there were 
69,082 grave spaces unsold, of which 47,000 were un¬ 
developed and almost 23,000 were developed. 

The undeveloped sections were selling to the National 
Capital Company at $75 per six grave space, or $12.50 
per grave space, and 10 per cent of $12.50 would be 
$1.25, so it would have meant for the remaining 47,000 
undeveloped sections—undeveloped grave spaces, which 
would have sold at $75 per section, it would have put 
into the fund for the 47,000 undeveloped grave spaces 
at $1.25, $58,828, and the developed block of the park 
totaled 22,891 unsold grave spaces, and the average sales 
price during—from July to October, 1938, was $318 per 
section or $53 per grave space, and assuming that that 
was $50 for easy calculation, 10 per cent of $50 would 
be $5 to go into the maintenance fund for each grave 
space in the developed block and 22,891 subsections 
1601 would put into the development fund $111,091. 

The amount that should have been in the fund at 
the time that the receivership took place was $69,280. 
And, adding those three amounts together, it would have 
made for all of the spaces in the Park, if ail of the spaces 
in the Park had been sold, without any increase in price 
from time to time, on the market, it would have amounted 
to $242,203 whenever a space was sold. 

While the National Park Memorial Park Sales Com¬ 
pany was operating we did not receive the full $318 sales 
price for the space in the developed sections, but we re¬ 
ceived an average, according to Mr. Askew’s figures, 
which I think are correct, $161 per space, that is per six 
grave section, there. 

But in view of the fact that Mr. Tauber had made such 
a poor record while he had hold of the National Capital 
Memorial Park Sales Company, and in view of the fact 
that due to that poor record we discontinued the opera¬ 
tion, I had decided that we would not replace it, and I 
had decided that we would continue the operations by 
selling these lots by the Park Company itself. 

Q. But based on your calculation there would have been 
in the developed property, when it was developed as a 
whole, in the perpetual care fund how much? 
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A. $242,203. 

Q. And if that had not been enough to provide for per¬ 
petual care, what was the plan, what were you to do? 

A. Well, instead of answering the question as to 
whether it was the plan I will have to say always felt 
when any situation might arise which showed that we 
were approaching it with the right principles, but 

1602 there was need for some deviation, we always had 
the right to change for the better. 

Q. You have heard some of the witnesses in charge of 
other cemeteries speak of changing the amounts that 
went into their maintenance fund, have you not? 

A. Oli, yes, the gentlemen from Gideon Ridge, Balti¬ 
more, and the gentlemen from Lansdowne Park in Balti¬ 
more said in the first place they had a very small main¬ 
tenance fund, in fact one of them had none for quite a 
period, and they increased the percentage from time to 
time. It is nothing unusual. 

Q. Then, when that representation was made that I 
read from the guarantee, was it your full intention to 
carry it out literally by keeping that fund at all times 
sufficient, and especially when the lots were being sold, so 
that it would be sufficient to take care of perpetual care 
of the Memorial Park? 

A. At the time that guarantee was made it was the 
intent to put it in and abide by it literally, and keep it up, 
and put the into it lot for lot, as it was sold. 

Q. I believe you heard Mr. Diggs state about how many 
burials had been made in the Park up to February 1940 
as being around 125; is that right? 

A. That is my recollection of his testimony. 

Q. Was that faster or slower purchases for use than 
you had expected to occur? 

A. Pardon me—for the market for use. 

Q. For the market for use. 

A. Very much slower than we anticipated would 
occur. 

1603 Q. I believe that you heard Mr. Diggs state that 
some of the people were buying cemetery lots on 

the installment plan. Is that right? That is, that were 
buying them for use? 

A. That is right. 

Q. And he stated that there was some income from that 
source ? 

A. Yes. 

Q. Coming from the special care fund; is that right? 
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A. Yes. 

Q. Now, this perpetual care fund, I notice you planned, 
when the guarantee was read or rather when it was writ¬ 
ten in the first place, to put it in some Washington Bank 
and Trust Company. Was that done, or was that not 
done, and if not, why? 

A. We could not make any satisfactory arrangements 
with any Washington hank and we finally decided on the 
Calvert Bank in Baltimore, Maryland, where we put it. 

Q. So it was put into the Calvert Bank, was it put there 
in the first instance? 

A. Temporarily it was kept as a straight deposit in the 
Security and Savings Trust Company, Washington, D. C., 
“without trust, but as soon as we could find a bank with 
which we could make satisfactory trust arrangements, we 
did and we deposited it in the Calvert Bank in Baltimore, 
Maryland. 

Q. You spoke of your payments to this fund having 
been kept up until the company did not have the money 
to put in, was that until the income was largely reduced, 
or when it was no longer in operation? 

A. Well, it was along in the spring of 1938 that 

1604 the deposits began to fall off in the fund. I think 
that is what you have reference to. 

Q. Mr. Deaver, I believe you referred briefly to the 
circumstances when you and Mr. Lewis ceased your joint 
work with the company, and when he left the company. 
Is that right? 

1605 A. He left on June 18, 1938. 

Q. What were the particular circumstances of his 
leaving the company, I mean as between you and Mr. 
Lewis ? 

A. On Saturday morning, June 18, 1938, there was a 
shortage of money in the office of roughly some $600, and 
I went in to Mr. Lewis’ office and told him that I was 
willing to put up $300 toward that if he would put up the 
other $300, and he told me that he wouldn’t put up any 
at all, that I should put up the whole $600 and that he 
wouldn’t have anything to do with it. 

I told him that that was rather an unfair situation, and 
he told me that that was his decision, and I rejoined that 
he could either buy me out or sell out. After some con¬ 
ferences, he decided to sell out to me. 

Q. And then you did reach an understanding with him 
whereby you took over his interest in the company? 

A. That is right. 
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Q. Do you recall about how much that transaction cost 
you in money? I mean, you might say, to buy him out, 
if that is a fair way to speak of it. 

A. Well, it was a rather diverse and ramified situation. 
There were several other companies that didn’t have any¬ 
thing to do with this park situation in which he and I were 
jointly interested, and I turned over to him all of my 
interests in those other companies, and he turned over to 
me all of his interests in the park, and I paid him $5,000 
besides. 

Q. And was that paid approximately at the time of your 
separation? 

A. No, it was paid out in installments to him. 

1606 Q. Do you remember over approximately how 
long a time afterwards? 

A. Probably a year. 

Q. Do you recall, Mr. Deaver, a witness named Mrs. 
Miley, who testified on the stand? 

A. I do. 

Q. Do you remember her saying something about Mr. 
Mandell, one of the salesmen, forcing her to write a letter? 

A. I remember that she said not only that, but that he 
begged her to write a letter. She told the story in two 
ways on the stand. 

Q. Did she call on you, then, in Washington after that 
letter was written? 

A. After the letter which she said was dictated by 
Mandell, yes. 

Q. And if I mention the date of that letter as being 
September 28, 1938, would you have in mind aproximately 
how long it may have been after that that she called in 
Washington? 

A. It was the second letter that was dated December 
5, 1938, and I am not quite positive whether she came 
before that December 5 letter or shortly after, though I 
think it was shortly afterwards. 

Q. Will you describe, please, Mr. Deaver, the circum¬ 
stances of her visit to Washington, and your conversation 
with her? 

A. I came into the office late that morning and found 
her in conference with Mr. Zeve, who was then sales 
manager of the National Capital Company. I went into 
my own office and Mr. Zeve brought Mrs. Miley into 

1607 my office and she complained that she was not 
satisfied with the terms of the sale of space in the 

park which had been made to her. I asked her to allow 
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me to get before the file of her correspondence with the 
company so that I might talk intelligently to her. I asked 
my secretary to bring the file, which she did. 

In looking through the file, I found the letter of Septem¬ 
ber 25, signed by Mrs. Miley, which said that she was 
perfectly satisfied with the sale as made. 

Q. Excuse me, Mr. Deaver. Was that the letter I 
referred to of September 28? 

A. Yes, September 28. I showed this letter to Mrs. 
Miley and asked her what she would think if she were in 
my place, and received a letter stating that the customer 
was entirely satisfied. She said, ‘‘I can explain that 
letter to you.” 

The Witness. Mrs. Miley said “I can explain that letter 
to you, Mr. Deaver. Mr. Mandell came to me after he 
had heard from your company, and he told me that he 
was in bad by my report of his visit to me, and that 
unless I could square him with the company he w’ould 
lose his job, and he cried on my shoulder to the extent that 
I felt so sorry for him that I could not help feeling that I 
ought to write that letter.” She made no mention to me 
of any duress or any threat. I had no knowledge of 
such a condition until I reached this trial court two 
years ago. 

By Mr. Smith : 

Q. And is that substantially all you recall about Mrs. 
Miley’s visit? 

A. The result of the conversation was that I told 
1608 Mrs. Miley it would be impossible for me to sell 
her space or to purchase her space from her except 
on the sale of space in the developed block to users, but 
that I would be glad to list her space for sale, but that 
was the best that I could promise. 

She spoke on the stand of my having been mean to 
her, but I am not cognizant of having been other than 
gentlemanly in my conduct toward her. 

Q. You are not in the habit of speaking harshly or 
roughly with ladies, are you, Mr. Deaver? 

A. No, sir. 

Q. And especially those who are good customers in your 
business ? 

A. It wouldn’t be very wise. 

Q. Now, Mrs. Peterson, I believe, was on the stand. Do 
you recall that she said something to the effect that you 
spoke of the salesman being on commission and had to 
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make sales, and that you were not responsible for them, 
or something of that kind? 

A. The only thing I can say in response to that is that 
I never made such a statement to anyone. I feel that 
while a salesman is on commission and does have to make 
his sales, he should make them honorably and not other¬ 
wise. 

Q. Did you ever give any instruction to any salesman 
or hear anybody in the company instruct any salesman 
to make sales in any other manner, or to use any method 
in making sales other than an honorable and upright 
approach ? 

A. I did not. 

Q. I believe the witness Mr. David, when he was on the 
stand—I think he is the gentleman whose envelopes 
1609 and folder we passed around a while ago—he said 
something about he thought he had got a letter from 
the company speaking about the American Legion, and I 
believe that was the letter that he was unable to find and 
didn’t have with him, and he didn’t know whether it was 
at home. Do you remember his testimony of something 
like that? 

A. I remember his testimony, but I can say that no 
letter I ever saw emanating from the company, or any 
letter to the company ever mentioned anything about the 
American Legion or any fraternal organization. 

Q. Did anybody, either by letter or otherwise, in the 
company, so far as you know, authorize any saleman to 
use in his sales talk anything with regard to the Masons 
or the Oddfellows or the Elks, or any other fraternal 
organization? 

A. I knew of no such representation or authorization 
thereof. 

Q. Did you ever authorize any? 

A. T never did. 

Q. I believe Reverend Buch who was on the stand spoke 
of your talking to him about the plan of the sales organ¬ 
ization and for operation of the cemetery and so forth. 

A. I went over it with him very, very carefully and he 
understood it fully and commented favorably upon it in 
my office. 

0. And that was the plan that you have already de¬ 
scribed on the stand? 

A. The same one. 

Q. And you explained that to him substantially in the 
same way you have explained it to us here? 
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A. Exactly as I can one time and another. I might say 
that he had one misapprehension which I think was 
1610 only a mistake on his part. He said that I had 
told him in a later interview that development had 
not gone along as fast as I had anticipated. I did not 
say that. I think that the Reverend thought that I did 
and remembered that I did, but what I really said was 
that the market for sale of space in the developed portion 
had not developed as fast as we had expected it to. 

I spoke of the slowness of the development of the mar¬ 
ket and not the slowness of the development of the phys¬ 
ical ground. 

Q. And of course the slowness of the market’s developr 
ment would produce funds more slowly with which to 
develop; is that it? 

A. No, it would produce funds more slowly with which 
to purchase from the investor. 

1631 Q. Did you at any time ever authorize any of 
the salesmen to offer the investor an annuity plan? 

A. I never did. 

Q. Did you ever know of any other salesman being au¬ 
thorized to offer the investor such a plan? 

A. I never did. 

Q. Do you know of any salesman who ever did offer an 
investor an annuity plan for resale of sections? 

A. I never did. 

Q. Mr. Deaver, do you remember a witness, a Mr. 
Bouker, of I believe it is Reading, Pennsylvania? 

A. I do. 

Q. I believe he stated that he called upon you in Wash¬ 
ington at one time. Is that right? 

A. He made two different visits to the office. 

The first visit was almost immediately after the sale had 
been made, and before his securities had been sold. 

1632 He visited mv office and said that he felt that he had 

* 

been over-persuaded by the salesman and instead of 
wishing to leave the entire $40,000 of Abraham Lincoln 
Hotel bonds he wished to leave only $20,000. 

I got out the securities and handed them to him and said 
if he had any doubt about the wisdom of making the invest¬ 
ment we would rather not have him as a customer for any 
part of the investment, but if he wanted to stay I would 
take his order as it originally came in, but if he felt he had 
any doubt about the ultimate security of the transaction 
I would rather he would take back all of his securities. 

He asked me how soon he could expect a profit. I told 
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him if he could tell me how soon he could expect to realize 
upon the Abraham Lincoln Hotel bonds or securities, for 
the Abraham Lincoln Building, then I could tell him how 
soon we could realize on these. I told him it might be two 
years, it might be ten years when the natural appreciation 
of cemetery property would take place, and ultimately he 
would show a profit, but as to when I could not tell him. 

Q. When he was on the stand he mentioned ten years. 

A. Yes, he seemed to have that in mind. That was the 
second visit he said, but it was not the second visit, it was 
the first. 

Q. He mentioned in connection with the conversation 
which you have just related, as you have stated it? 

A. Yes. 

Q. Did Mr. Bouker buy space several times? 

A. No, only once. 

Q. Just the one time? 

1633 A. Yes, part of the securities that he turned in for 
conversion we were unable to find a satisfactory 
price for, and at the time of his second visit I returned 
them to him. 

Q. Now there was a lady named—is that all you recall 
in connection with the visit of Mr. Bouker? 

A. I think of nothing else. 

Q. There was a lady named Mrs. Berwell, Mrs. Jessie 
Berwell. Do you remember her visit to the office in Wash¬ 
ington ? 

A. I will have to ask you to refresh my mind from her 
testimony, because her name does not register right now. 

Q. I believe she spoke of a salesman coming out to see 
her, a salesman by the name of Mitchell, and perhaps a 
man by the name of Galt, or something like that, and per¬ 
haps Mr. Mitchell at another time. She was the one that 
said the cemetery was to be developed in such a way— 
perhaps vou recall her testimony? 

A. Well. 

Q. In such a way as would compare to Forest Lawn, 
similar to that, I believe she indicated, but on a smaller 
scale. I believe she said she visited Washington in 1936. 

A. As to that I do not remember, and nothing seems to 
come to me. I do not remember anything about it. 

Q. I think she said something about four years, as 
though Mr. Mitchell had told her that it might "take four 
years. You do not recall what she said, or her visit? 

A. Yes, but I do not hardly recall her testimony suffi- 
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ciently for me to comment upon anything worthy of men¬ 
tion. 

Q. Now, there was another lady, a Mrs. Fenwick, 

1634 who spoke of having some conversaton with you in 
Washington. And I believe that she said that you 

wanted—as a matter of fact, I think she said you went 
out to her home in Virginia at one time. Would you state, 
Mr. Deaver, your recollection of your conversation with 
Mrs. Fenwick, and your dealings with her? 

A. Well, it was only a visit out to her place for the 
purpose of finding out what we could do to help take care 
of her desire for money, and I arranged for the sale of 
her—we purchased from her of some of her sections. 

I think she mentioned in her testimony that at the 
time she was in Washington, that she was in a conversa¬ 
tion with Mr. Lewis and Mr. Harvey and myself. And 
I think Mrs. Fenwick said that while she was in the office 
she had a conversation with me, but when she was in the 
office she had no conversation with me other than just 
passing the time of day. 

There was nothing of any business matters spoken of 
while I was there—while she and I were together, but I 
remember now what she said. She said that Mr. Lewis 
had made the remark that he had $50,000 or $52,000 in¬ 
vested in the cemetery and he had picked out a place for 
his own resting place. I did not hear that statement 
made. 

Q. You spoke of talking with her at her home in Vir¬ 
ginia, talking about the repurchase of some lots. Did 
the company then repurchase from Mrs. Fenwick some 
of her lots? 

A. I know they did, but to get the detail of it to refresh 
my recollection, I will have to look at the ledger. 

Q. Will you do so? 

(The witness inspected one or two ledgers.) 

1635 A. There was no special circumstances except 
that she was in need of money and I wanted to find 

out a way by which we could be of benefit to her, and 
made an arrangement with her for a repurchase from 
her of three sections at a price of $200, and interest, 
which was paid in full, plus the interest. 

Q. As is shown by the book, and I believe you have 
already testified to that in speaking of a sample account. 

A. Yes, I did. 

Q. I believe there has been some testimony, some of 
the witnesses have stated, or somebody reported to them 
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that resales of cemetery lots were to be made rapidly. 
Somebody representing themselves saying, that is some¬ 
body represented to these lot purchasers that resales of 
cemetery lots were rapid. Did you ever make any repre¬ 
sentation of that kind, Mr. Deaver? 

A. Not only that I never made such a representation, 
or authorizing any such person to make such a repre¬ 
sentation who wished to sell their property rapidly, but 
it would be against any wish I might have for them to 
do it, and would be contrary to every desire I might have, 
and to sound business to do such a thing. In other words, 
it is just unthinkable. I never did it. 

Q. So it would have been very poor business judgment 
to make that kind of a statement? 

A. The worst possible business judgment. I never made 
any such representation. I never authorized anybody to 
make such a representation, and I do not know of any¬ 
body making such a representation. 

Q. I believe mention has been made of Mr. Zeve a 
1636 number of times. I believe you indicated that he 
was the last of the salesmanagers? 

A. That is true. 

Q. In a sequence of different ones; is that right? 

A. Yes. 

Q. About how long was he salesmanager of the National 
Capital Company? 

A. I think from about* December of 1937 until August 
of 1939. I never knew Mr. Zeve until he came in the 
organization. In fact, I never knew any of the salesmen, 
they were always introduced by Mr. Lewis or by one of 
the salesmanagers. 

Q. You were introduced to them by Mr. Lewis or Mr. 
Greenbaum, or some one of the salesmanagers? 

A. Yes. 

Q. I believe you perhaps heard some of the witnesses 
here testify that one or two of the salesmen said that 
they represented the government when they called on 
them. Did you ever authorize any salesman to make any 
such representation? 

A. I never did. 

Q. Do you know of anything in connection with the com¬ 
pany authorizing any salesman to make any representa¬ 
tion of that kind? 

A. I never did. 

Q. Did you ever, prior to these trials, did you ever 
hear of such a representation being made by any of the 
salesmen? 
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A. I heard of such a charge being made by Mr. Squires, 
who was acquitted by a jury of having made such a 
statement. 

1637 Q. Do you recall a witness named Alderman? 

A. I remember the name. I do not remember his 
testimony at this minute. 

Q. George Alderman, somewhere in New York. This 
witness spoke of Mr. Alberts having said that he repre¬ 
sented the government. 

Did you ever authorize Mr. Albert to make such a 
representation? 

A. I never did. 

Q. Do you know of anybody in the company having 
authorized him to do it? 

A. I do not. 

Q. Mr. Deaver, did you ever draw any salary or com¬ 
pensation of any kind from the Sales Company, that is, 
the National Capital Company? 

A. I never did. 

Q. I believe you testified yesterday that you had visited 
Forest Lawn in Glendale, near Los Angeles, California. 
Is that right? 

A. That is right. 

Q. I believe you said that that was perhaps in 1936? 

A. That was either December of 1936 or January' of 
1937. I am not positive. 

Q. While you -were there on that trip did it come to 
your attention in any way that Forest Lawn people were 
selling lots in that cemetery? 

A. It came to my attention that there were brokers 
in Los Angeles who were handling the resale of Forest 
Lawn property which had been bought by investors. 

1638 Q. Did you have any reason to think that that 
was improper on the part of the Forest Lawn 

people? 

A. No reason whatever, they had their advertisements 
in the paper, and the real estate brokers were advertising 
certain lots and sections by number in Forest Lawm, it -was 
open and aboveboard, a legitimate transaction. 

Q. While you were there, did you yourself take any 
pictures in the cemetery? 

A. Yes, I had a 16 millimeter moving picture camera 
and colored film. 

Q. I believe mention was made as to Mr. Squires call¬ 
ing on Mrs. Garrison and selling her certain space in the 
cemetery, and this sale was indicated to be June 16, 1939, 
in the testimony here. 
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A. Yes, I know the section to which yon refer. 

Q. What was the fact as to Mr. Squires at that time 
as pertaining to the National Capital Company? 

A. He had left the service of the National Capital 
Company some months before. 

Some investment customer of the National Capital Com¬ 
pany had died, and his estate was being settled, and in 
some transaction Mr. Squires had acquired from him and 
he held one of the sections in National Capital Company, 
or rather the National Capital Memorial Park which he 
acquired from that estate, and he sold that to Mrs. Gar¬ 
rison. And he sent the deed in for the company, or to 
the company to be transferred to Mrs. Garrison. But the 
company had no connection with the transaction except to 
make the transfer. 

Q. He had, as far as you understood, he had 
1639 disassociated himself with the company entirely, 
had he? 

A. I do not want to use that word. He had left the 
National Capital Company before that and he was no 
longer employed by it. 

Q. Do you recall a witness J. Earl Offerman? 

A. Oh, yes. 

Q. Who testified something about what you told him as 
to the salesman making any kind of promises to make a 
sale, did you ever say anything to him in regard to that? 

A. No, I was always courteous to the best of my ability 
to all customers and never made any statements to reflect 
on any of them in any such way. 

Q. If you were speaking about a salesman of the com¬ 
pany who was disposing of lots of the Park Company of 
which you were—with which you were connected, do you 
think it would be sensible a thing for you to say? 

A. Just the reverse. 

■Q. Someone spoke of, I believe it was mentioned per¬ 
haps by Mr. Blauvelt about dealings in the nature of 
pooling, he said that one of the salesmen had represented 
or talked about pooling in connection with cemetery lots. 

Do you remember whether you had any plan or author¬ 
ized the salesman to make any representation of that kind 
as to pooling? 

A. 1 think that was the first time I had ever heard of 
the word used in connection with it. In fact, I know 
positively that was the first time I ever heard of that 
word used, pooling. I have no idea of what she meant 
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when Mrs. Bauvelt spoke of it, it was Mrs. Bauvelt. 

1640 Q. In other words, in order to determine what 
she meant, you would have to guess at it just like 

anyone else? 

A. yes. 

Q. And I am not asking you to do that. 

A. No. 

Q. Some reference was made, I believe, perhaps in Mr. 
Mitchell’s or rather Miss Mitchell’s testimony, Mr. Deaver, 
as to your being in the hospital at the time that the letters 
to Mr. Sharp were written. Will you describe that circum¬ 
stance, please? 

A. I was a patient in Johns Hopkins Hospital from the 
latter part of January, 1938, until about the end of the 
third week of March, 1938. 

Q. That was the period during which those letters were 
written? 

A. Yes. 

Q. They are shown to have been written? 

A. Yes. 

Q. Therefore, you had no connection with the, directly 
a connection with the company, I mean, in actual practice? 

A. No, not physically, because I was in a plaster cast. 

Q. You had had an operation of what general character? 

A. A graft of a bone in my spine. 

Q. Mr. Deaver, do you remember the witness Mead, a 
former salesman testifying here? 

A. Very well. 

Q. Do you remember him speaking about what time he 
came to Washington, that is, when he arrived to under¬ 
take his employment? 

1641 A. He stated that he had left Cleveland Sunday 
night and arrived in Washington on Monday morn¬ 
ing. That being true, if it were true I could not possibly 
have been here because up until October 1, 1934, and 
having taken employment in April, April or May of 1934, 
I was finishing up an undertaking in Cleveland, Ohio, and 
I would leave Cleveland Monday night and go to Wash¬ 
ington, getting to Washington on Tuesday morning, re¬ 
main Tuesday and Wednesday, and then I would leave 
here Wednesday night and stay in Cleveland until the 
following Monday night, when again I would leave for 
Washington. 

I would spend Thursday, Friday, Saturday, Sunday, 
Monday in Cleveland, and the other time in Washington. 

My recollection is and my rather clear recollection is 
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that the first meeting I had with Mr. Mead was long after 
he had been in his employment and long after he had had 
his initial instructions. And in my recollection of his 
testimony he said that Mr. Lewis employed him, and at 
that time Mr. Lewis was still in Cleveland, settling up 
some affairs then, and of course if Mr. Lewis employed 
him I would take it for granted that he would get his 
instructions from Mr. Lewis, because certainly I did not 
give him any. 

Q. Who was the sales manager in Washington at the 
time that he came? 

A. Mr. Laven. He was here a couple of weeks while 
he was employed and after that Mr. Greenbaum. Mr. 
Mead was a friend of Mr. Greenbaum, and they had 
worked in Cleveland. 

Q. Do you recall, Mr. Deaver, the testimony of Mr. 
Howard ? 

A. I do. Howard testified that I had told him if 
1642 the securities had depreciated enough, anywhere 
from 20 per cent to 80 per cent, that he should tell 
the prospective customer that within two years their 
securities—that they would receive the money equivalent 
of the face value of their securities, full value, that is, the 
full face value of their securities. 

Now, 1 very emphatically deny that I said any such 
tiling to him because such a statement would show that 
I had neither any intelligence nor integrity, and any man 
who would listen to such a statement and continue in the 
service of his employer would show that he was entirely 
devoid of any integrity, and in my opinion, any intelli¬ 
gence. 

Q. There was no reason for you telling him anything 
of that kind? 

A. Absolutely not. 

• * • • • 

1661 Q. Mr. Deaver, I will ask you, did you at all 
times have the full intention of carrying out all 
the promises that you ever made or authorized anybody 
to make to any of the lot purchasers or prospective lot 
purchasers in this venture. 

A. I at no time made any promise which I did not fully 
intend to, and hope to, bring to a just fruition. 

Q. And a successful conclusion? 

A. And a successful conclusion. 

Q. Did you at all times use your very best efforts to 
carry out all such promises? 
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A. At all times. 

Q. And to see that everybody else connected with any 
of the companies did the same? 

A. As far as my influence could reach, I exerted it. 
1662 Q. Did you at any time authorize or approve the 
making of any promises by anybody connected with 
any of the companies wliich you didn’t believe could be 
and would be carried out? 

A. I did not. 

• # • # • 

1665 Q. Now, Mr. Deaver, did you, either alone or 
with anyone else, ever represent to any persons as 

a part of any scheme or artifice to defraud, that is, ever 
represent to any persons as part of that kind of a scheme 
by means of circulars, pamphlets, illustrated literature, 
letters, written communications, and oral statements, any 
of these things that I have mentioned—now, that is a 
preface to all of these questions: 

I will mention these by letter, if you can carry that in 
mind, that as a preface to any of these questions- 

A. Then may 1 answer seriatim as you give each one? 

Q. Yes. 

The first one is: (a) That the National Capital Com¬ 
pany, by reason of certain information possessed by its 
officers, could obtain a better sale price for the stocks, 
bonds, certificates of deposit and other securities and 
properties of value, then owned by the lot purchasers or 
prospective lot purchasers, than those lot purchasers 
could obtain for themselves? 

A. I made no such representation nor authorized any 
such representation. 

Q. Now, with the same preface that I gave before, 
which you remember in general, (b) did you ever in that 
fashion represent that the National Capital Company 
would sell for the lot purchasers their stocks, bonds, cer¬ 
tificates of deposit, and other securities and properties 
of value then owned by the lot purchasers at a price more 
than could be obtained by the lot purchasers? 

A. I never made such representations or authorized 
anyone to make such representations. 

1666 Q. And (c)—in the manner I have mentioned— 
did you ever represent that an investment in burial 

lots in the said National Capital Memorial Park Cemetery 
would allow the lot purchasers within a period of two 
years or less to recoup the losses they had taken by virtue 
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of the depreciation in value of the stocks, bonds, certifi¬ 
cates of deposit, and other securities and properties of 
value then held by the lot purchasers? 

A. I never made any such representation or authorized 
any such representation. 

Q. With the same preface as before, did you ever in 
that manner represent (d) that the National Capital 
Company would guarantee the resale, within a period not 
to exceed two years, of the cemetery lots or burial rights 
purchased by the lot purchasers at prices equal to the 
face value of the stocks, bonds, certificates of deposit, and 
other securities and properties of value used by the lot 
purchasers in the purchase of said cemetery lots or burial 
rights ? 

A. I never made any such representation nor author¬ 
ized any such representation to be made. 

Q. With the same preface, did you in that manner rep¬ 
resent (e) that you, either alone or with anyone else, guar¬ 
anteed that through a retail sales organization known as 
the National Capital Memorial Park Sales Company, 
which had been or would be established, that the lot pur¬ 
chasers could resell within two years, and at a substantial 
profit, all of the cemetery lots or burial rights, purchased 
by the said lot purchasers? 

A. I made no such representation or authorized such a 
representation to be made. 

Q. With the same preface, did you ever in the 
1667 manner aforementioned represent that the ceme¬ 
tery lots purchased by the lot purchasers from the 
National Capital Company, were located either in a de¬ 
veloped part of the National Capital Memorial Park 
Cemetery or were located immediately adjacent to such 
developed part? 

A. I never made any such representation or authorized 
any such representation to be made. 

Q. With the preface mentioned, did you ever in the 
manner stated, represent (g) that the National Capital 
Company, by virtue of its organization and holdings, 
could be of material assistance to the lot purchasers in 
restoring the original amount of the original investment 
in stocks, bonds, certificates of deposit, and other securi¬ 
ties and properties of value held by the lot purchasers, 
or could secure for the lot purchasers a monthly income 
payable each and every month over a particular period 
of time, the value of which income would exceed the value 
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of the stocks, bonds, certificates of deposit, and other se¬ 
curities and properties of value held by the lot pur¬ 
chasers ? 

A. I never made any such representation or authorized 
any such representation to be made. 

Q. Now, did you, in the manner mentioned, ever repre¬ 
sent (h) that various organizations, such as the Masonic 
Order, the Odd Fellows Order, and the Brotherhood of 
Elks, had contracted to purchase large spaces in the ceme¬ 
tery for use by members of those organizations as needed, 
and that therefore the persons or lot purchasers could re¬ 
sell lots in the National Capital Memorial Park Cemetery 
at a large profit within a very short time, and 
166S certainlv with less than two vears? 

A. I never made any such representation nor au¬ 
thorized any such representation to be made. 

Q. With the same preface, did you ever represent in 
the manner mentioned that (i) the American Legion had 
contracted to purchase large spaces in the cemetery for 
use by members of the American Legion as needed, and 
that therefore the lot purchasers could resell lots in the 
National Capital Memorial Park Cemetery in a short time 
at a large profit, and certainly within less than two years? 

A. I never made any such representation or authorized 
any such representation to be made. 

Q. Did you ever in the manner mentioned represent 
(j) that lots in the National Capital Memorial Park Ceme¬ 
tery were being resold rapidly to persons desiring them 
for burial purposes? 

A. I never made any such statement nor authorized 
anyone to make such a statement. 

Q. Did you ever in the manner mentioned represent to 
anyone (k) that cemeteries in and around Washington, 
District of Columbia, were filled and that there was a 
scarcity of burial space in and around Washington and 
that, therefore, lots in the National Capital Memorial 
Park Cemetery were in great demand? 

A. I never made such a representation nor authorized 
anyone to make such a representation. 

Q. Did you ever in the manner mentioned represent— 
well, let’s see. The perpetual care fund was established, 
wasn’t it, as you have described before? 

1669 A. It was. 

Q. Now, was it true that there was some develop¬ 
ment work going on in the cemetery in the year 1939? 

A. There was work actively going on in the Park in 
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’38 and ’39, and the reports from the superintendent indi¬ 
cated that it was development work and was so established 
in the books of record. 

Q. Do you recall the figures that Mr. Askew stated the 
books showed in those respects, Mr. Deaver? 

A. No, I do not. 

Q. If I mentioned the year 1938, the figure of $20,005.58, 
to refresh your recollection, do you believe that is the 
figure that Mr. Askew testified was expended according to 
the books for development in ’38? 

A. That is approximately the figure. I took it down 
on my notes, but I don’t have them here. They are out 
here at the table. 

Q. And for the year 1939, referring to the figure 
$4,170.73- 

A. I would say that is about the figure that he men¬ 
tioned. 

Q. Do you believe, then, that those are approximately 
the figures spent in each of those years for development 
work? 

A. I do. 

Q. Now, referring to the total of those figures that 
Mr. Askew testified to as having been taken from the 
books for the years 1934, ’35, ’36, ’37, ’38 and ’39, and 
mentioning a total for those figures of $224,440.87, I will 
ask you if you believe that is approximately the figure 
that Mr. Askew gave? 

1670 A. May I refer to a memorandum on that same 
point that I have? 

Q. Yes, sir. 

A. The figures that I took from the books were $223,327, 
so I wall assume the accuracy of Mr. Askew’s figures. 

Q. His are somewhere around $1,000 more than yours? 

A. Yes. 

Q. Then, is that your testimony now, that approxi¬ 
mately that much was spent for development purposes 
during those years? 

A. That is right. 

Q. In some of the correspondence, different letters that 
have been mentioned, I think there was reference at dif¬ 
ferent times where you had said in letters that more than 
$220,000 had been spent in development at that time. 
Then is it your testimony now that you believe that that 
was literally true? 

A. That was literally true. 

• • • • • 
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1673 Cross-examination by Mr. Jenkins: 

Q. Mr. Deaver. As to these allegations in the 
indictment, leaving them out down to the point “1”, I 
would like to read “1” and ask you this, whether you, 
or anyone by your direction authorized any person to say 
or to represent that the National Capital Company would 
create a perpetual endowment fund to be used exclusively 
for the perpetual care and maintenance of the National 
Capital Memorial Park Cemetery and sections therein, 
and that, as each section of the National Capital Memorial 
Park Cemetery was sold and paid for, there was to be 
deposited in said endowment fund such part of the price 
paid by the original purchaser as would, when all the 
sections in the Park were sold, provide from the net 

1674 interest earned by said endowment fund a sum 
sufficient to provide for the perpetual care and 

maintenance of the Park, and all the sections therein? 

A. There is one error in that, and I don’t know whether 
it was an oversight on your part, but I want to call atten¬ 
tion to it. 

You said that the National Capital Company would 
provide such a fund. There was never any representation 
that the National Capital Company would provide such 
a fund. 

Q. Did any other company? 

A. The National Capital Memorial Park Incorporated 
is just what that outlines. 

Q. And they did pay in a sufficient amount as each 
section was sold, is that correct? 

A. Not that they did pay in, but they represented that 
they would pay in and intended to pay in. 

Q. And you had knowledge of that representation? 

A. I did. 

Q. And as a matter of fact, that was not done, was it? 

A. Not continuously. 

Q. Now, let me ask you concerning item “m”. Y’ou did, 
of course, represent that during the year 1939 improve¬ 
ments and development work on the National Capital 
Memorial Park Cemetery were being made, isn’t that 
correct? 

A. I did. 

Q. Mr. Deaver, you had known Fred Lewis for a long 
period of time, had you not? 

A. I had. 
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Q. Would you say twenty years? 

1675 A. No. 

Q. What would you say? 

A. Three years before I came here. 

Q. You were connected with him in the Moreland Sales 
Company? 

A. Only as, you might say, a convenient stockholder. I 
had nothing to do with it whatever. 

Q. Weren’t you and Lewis the principal stockholders in 
the Moreland Sales Company ? 

A. Lewis was the principal stockholder. I had one share. 

Q. And that wras incorporated, w’as it not, on September 
2nd, 1933? 

A. I am not sure of the date, but it might have been 
about that date, because he was engaged in Baltimore with 
the Moreland Sales Company at that time. 

Q. Well, I might refresh your recollection, in a book here 
which is marked “Minute Book of the National Capital 
Company (Formerly the Moreland Sales Company)’ 7 . 

We will just glance through here. 

Now, I see a minute where the name Fred L. Lewis is 
mentioned. 

There were present, where it says “Morris Rosenberg, 
A. Cecil Snyder, and Katherine Tarum”, and certain 
resolutions were incorporated there, and upon motions duly 
made and seconded, it was resolved that the following sub¬ 
scriptions to the common stock of the corporation be ac¬ 
cepted at par, payable in cash upon call; Fred L. Lewis, 
William Bartholomew’, and R. W. Deaver- 

1676 A. Read the number of shares, please. 

Q. 248 shares for Lewis, and one share for you 
and Bartholomew’ each. 

Does that refresh vour recollection? 

A. I assume that date is correct. I merely said that I 
wasn’t recollecting the date. 

Q. Did you become an officer of that company? 

A. Yes, sir. 

Q. And how long after this date in 1933? 

A. I assume about the time of the incorporation. 

Q. And Lew’is became an officer, isn’t that correct? 

A. He did. 

Q. And you held directors meetings, did you? 

A. Yes. 

Q. And 3 ’ou met Lewis then, didn’t you? 

A. I said that I knew Lewis for three years before I 
came here to Washington. That was in ’31 that I met 
Lewis. This was in ’33. 
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Q. This is a Baltimore corporation? 

A. It is; a Maryland corporation, to be exact. 

Q. Then prior to the organization or the establishment 
of the cemetery enterprises, you knew Lewis about ten 
years ? 

A. I knew Lewis three years, I said. 

Q. Speaking now—well, that is correct. I am sorry. 

Now, this Moreland Sales Company became the National 
Capital Company, did it not? 

A. The name of the Moreland Sales Company was 
changed by act of the proper Maryland authorities to 
National Capital Company upon the solicitation of 

1677 the stockholders of the Moreland Sales Company. 

Q. Of which you were one? 

A. That is right. 

Q. And that was on the 16th of February, 1934. 

A. I will assume that is correct, because I know it was 
about that time. 

Q. And after that date the so-called Moreland Sales 
Company operated as the National Capital Company? 

A. No. The Moreland Sales Company ceased to exist, 
and the National Capital Company took its place by the 
change of the corporation name. The Moreland Sales Com¬ 
pany did not continue to operate as the National Capital 
Company. 

Q. But after the name was changed, then the National 
Capital Company carried on the selling enterprise? Entered 
into a contract with the National Capital Memorial Park 
that had been established. 

A. That is right, but no connection with the Moreland 
Sales Company. 

Q. Of course, at the time that the National Capital 
Company was established, we will say on the 16th of Feb¬ 
ruary, 1934, there was no National Capital Memorial Park, 
Incorporated in existence, was there? 

A. That is true. 

Q. So when you changed the name from the Moreland 
Sales Company to National Capital Company, you had in 
mind, did you not, the establishment of the National 
Capital Memorial Park, Incorporated? 

A. Indeed we did. 

Q. And the National Capital Memorial Park, In- 

1678 corporated was established or incorporated in Mary¬ 
land on the 10th of February, 1934, is that correct? 

A. About that time. I will assume that is correct as 
you no doubt have the records before you. 



RICHARD W. DEAVER VS. UNITED STATES 


141 


Q. When did you resign as an officer of the National 
Capital Company? 

A. At about that same general period, because it wasn’t 
intended that I should have anything to do with the Na¬ 
tional Capital Company after the inception of the National 
Capital Memorial Park. 

Q. But actually you did, did you not? 

A. I am not familiar with the exact dates, but if you 
have them there I can say whether they are true. 

Q. I will show you the minute book of the National 
Capital Company, where signatures appear Fred A. Lewis, 
R. W. Deaver and William C. Bartholomew, March 28, 
1934, which is a waiver of notice of special meeting of the 
board of directors, designating the 13th day of April, 1934, 
at 10:00 o’clock a.m., at 910 Fifteenth Street, Northwest, 
Washington, D. C., as the place of the meeting and “agrees 
that the following business shall be transacted thereat: 

“Receiving of resignations of Fred L. Lewis and R. W. 
Deaver. ’ ’ 

Does that refresh your recollection that you were an offi¬ 
cer of this company until the 13th of April, 1934? 

A. It does. 

Q. And the National Capital Memorial Park, Incorpo¬ 
rated was established the 10th of February, 1934? 

A. Yes, sir, and I still had no connection with the 
1679 National Capital Company except through the legal 
fiction of continuing to be an officer. 

Q. And on March 29, which is approximately 14 days 
before you resigned from the National Capital Company, 
you purchased—you and Lewis purchased the entire capital 
stock of the National Capital Memorial Park, Incorpo¬ 
rated, isn’t that right? 

A. Right. 

Q. And that is the first entry on the books as cash re¬ 
ceived, is it not? 

A. It probably w^ould be. There would be no entries 
before the corporation stock was sold. 

Q. Therefore, when you owned all of the capital stock 
of the National Capital Memorial Park, Incorporated, on 
March 29, you were still an officer of the National Capital 
Company? 

A. That is right. It took about 14 days to work that 
thing through and get rid of it. 

Q. Now, this $5,000 which you used to purchase the capi¬ 
tal stock of the National Capital Memorial Park, Incor- 
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porated was the total amount of money—the only invest¬ 
ment you ever put into that company, isn’t that correct? 

A. That is true. 

Q. And the cemetery land, itself, which was later bought, 
was purchased at roughly $15,000, is that correct? 

A. That is true. 

Q. And the purchase of that land was made from, of 
course, the funds of $5,000 which you and Lewis con¬ 
tributed, plus a floating mortgage, is that right? 

A. It was purchased from the cash of the funds 
1680 out of the company’s treasury. 

1685 By Mr. Jenkins: 

Q. Mr. Deaver, I believe you said that you and 
Lewis originated this idea or plan for this cemetery, 
together. Is that correct? 

A. For the purchase of the property, we did. 

Q. The cemetery scheme? 

A. I do not recognize it as a scheme, Mr. Jenkins, there¬ 
fore, I do not know how to answer your question. 

Q. You had a plan for cemetery operation? 

A. We did. 

Q. And you and Mr. Lewis originated that together? 
Is that correct? 

A. That is right. 

Q. Of course, you have already stated, I believe, that 
at the time you organized the National Capital Company, 
by its name * 1 National Capital Company,” that neither 
the sales organization nor this utility sales organization, 
nor the National Capital Memorial Park, Incorporated, 
were in existence? 

A. That is true. 

Q. Of course, at the time you organized the National 
Capital Company you and Mr. Lewis had in mind organ¬ 
izing two other corporations in connection with the ceme¬ 
tery plan itself, did you? 

A. That is true. 

Q. You, yourself, you and Mr. Lewis then chose the 
name “National Capital Company”? 

A. We did. 

Q. At the time you chose the name “National 

1686 Capital,” you knew that the cemetery property 
which would be developed would be located near 

the National Capital, did vou not? 

A. We did. 
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Q. Had you made any arrangement at that time to 
purchase the land on which the cemetery is now situated? 

A. Preliminary arrangements were made. 

Q. At the time the National Capital Company was 
organized, the preliminary arrangements for the purpose 
of the land were made? 

A. Yes. 

Q. You and Mr. Lewis knew then, did you not, that you 
named or given title to this original company, the title 
that it now has, as a matter of fact, “National Capital 
Memorial Park, Inc.”; did vou not? 

A. We did. 

Q. At that time you also, I am speaking of the time 
that you were considering the plan, and during the time 
the National Capital Company was first in existence, you 
knew then that you would have a sales organization which 
would he called the “National Capital Memorial Park 
Sales Company”? 

A. At that time no definite decision as to the form of 
the organization, whether it would he corporate or not, 
or whether it would he that name, and all that was de¬ 
termined at the time it was organized in the latter part 
of 1936. 

Q. Do you mean to say, Mr. Deaver, that you waited 
until 1936 before you anticipated the creation of the sales 
company? 

1687 A. No, I did not say that. 

Q. I am asking you if that is what you meant? 

A. I did not mean that: I did not say that. 

Mr. McNeill. You have the right to explain. 

Mr. Jenkins. I am not criticizing that right. 

Mr. McNeill. I know you are not. 

By Mr. Jenkins: 

Q. It was later, then, in 1935 or 1936 that you deter¬ 
mined upon the sales company or utility company? 

A. We determined upon the National Capital Memorial 
Park Sales Company in the latter part of 1936. 

Q. You are sure it was 1936? 

A. I think it was the fall of 1936. It may have been 
the fall of 1935. I would not he entirely sure on that. Tf 
you have definite knowledge that it was 1935,1 will assume 
it was correct. 

Q. No, I do not have definite knowledge, hut that was 
my impression. I will pass that. 

Let me ask you: at the time you and Mr. Lewis in 1934 
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established the National Capital Company you had pretty 
well in mind, had you not, as to how the cemetery was to 
operate ? 

A. We did. 

Q. You have had considerable business experience, have 
you not? 

A. Yes. 

Q. You testified to that? 

A. Yes. 

Q. In fact, I believe you testified that you made the 
preliminary draft of the contract which later came 
16SS into existence between the Capital Company, that 
is, the National Capital Company and the Park 
Companv? 

A. I did. 

Q. You knew, did you not, Mr. Deaver, that this ceme¬ 
tery plan could have been operated by one, single com¬ 
pany, itself, selling, title holding, and sales to utility 
users; you knew that, did you not? 

A. I did not know anything which indicated or which 
would indicate that it would be a better situation for one 
company than to have three companies. 

Q. That was not my question. My question was that 
you knew that this cemetery plan could have been oper¬ 
ated by one single company, that is, the selling, title 
holding, and sales to utility users? 

A. As I said before, I did not know anvthing which 
would indicate that would be a better situation for one 
company than for three companies. However, I knew that 
it would be possible for one corporation, for it to do any 
manner of things that would be within the confines of its 
articles of incorporation. 

Q. You and Air. Lewis determined upon the existence 
of three companies to handle the plan? 

A. That was our judgment that that was the better way 
to do it, yes. 

Q. Shortly after you conceived this idea, you and Mr. 
Lewis, and I believe you have testified to this, organized 
the National Capital Company, and then you resigned 
from that company which was to perform the sales effort 
to investors, and became officers of the Park Company 
or title-owning company? 

1689 Q. That is true. We did not want to have any¬ 
thing to do with the selling operation. We had 
plenty to do to build the park. 

Q. So, one reason you did not want to be officially con- 
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nected with the selling organization was that you knew 
the salesmen were going to misrepresent their produce? 

A. It was not. 

Q. You had a contract, which you testified about, be¬ 
tween the National Capital Company and the Park Com¬ 
pany, which contract provided, in part, that should any 
practices be indulged in by the National Capital Company 
which might have reflected upon the National Capital 
Memorial Park Company, Incorporated, you could go to 
the officers of that company and cancel the contract? 

A. That is true. 

Q. Did you exercise that prerogative? 

A. I did not. 

Q. Did you not consider it necessary? 

A. "We did not. If we had, we would have done so. 

Q. You did not consider it advisable? 

A. We did not. If we had, we would have done so. 

Q. Did you at any time ever make any complaints to 
the heads of the National Capital Company as to the 
employees or activities of its salesmen? 

A. in particular, what? 

Q. Did you ever make any complaints to the heads, to 
any head of the National Capital Company, with respect 
to activities of any of its salesmen? 

A. I do not recall at this moment. If you can, by 
1690 some particular, advise me, if you can be more 
particular, I might help you out. 

Q. Well, let me ask you this: did you ever say anything 
to an officer of the National Capital Company with respect 
to activities of Mr. Squires? 

A. In what particular as to Mr. Squires? 

Q. Did you ever tell the National Capital Company 
about what Mr. Squires had represented to people? 

A. Well, of course, if he represented wbat was true, we 
did not. 

The Court. You can answer that question. 

Mr. McNeilu. You can answer more fully. 

The Court. Just a moment, Mr. McNeill. I wall in¬ 
struct the witness, if you please. 

The question is whether you made any complaint to the 
head of the National Capital Company about representa¬ 
tions that Mr. Squires had been making. Now, you know 
■whether you did or not. 

The Witness. Your Honor, I did not. 

By Mr. Jenkins: 

Q. Did you ever make any complaints to the National 
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Capital Company concerning Mr. Mitchell? 

A. I did not. 

Q. Did yon ever make any complaint to the National 
Capital Company concerning Mr. Alberts? 

A. I did not. 

Q. Did you ever make any complaints to the National 
Capital Company concerning Mr. Harvey? 

A. I did not. 

1691 Q. Did you ever make any complaint to the 
National Capital Company concerning any other or 

all of its salesmen? 

A. No; not that I have any instant recollection of doing. 
Q. Did you ever call any salesmen on the carpet? 

A. I never did. 

Q. Your purpose in organizing this National Capital 
Company, and the subsequent companies, was primarily 
for your own personal gain, and for the gain and em¬ 
ployment of your children, and your children’s children; 
is that correct? 

A. It was not. It was a division of authority among 
the different companies for the purpose of better con¬ 
duct of the general proposition. 

Q. Let me ask you if you made this statement at the 
last trial, reading from page 1737. 

Mr. Smith. I object to that unless we know the con¬ 
nection and materiality in bringing in promiscuous state¬ 
ments from previous trials. I think we should object to 
it. I think we should approach the bench on it. 

The Court. I do not think that is necessary at this 
time. It does not indicate anything except it connects 
up with, the witness just last answer, I take it. 

Mr. Jenkins. That is correct, your Honor. 

The Court. You may proceed. 

Bv Mr. Jenkins: 

Q. Let me ask you if Mr. Smith, on March 9, 1943, at 
the last trial, did not ask you this question, and if you 
did not respond as follows: 

1692 “Question. What was your general plan from 
the beginning as to the selling and development of 

this Park, Mr. Deaver? 

Answer. Well, like every other incipient idea, it started 
from a dream, and the dream was that there should be 
created herein out of this development an institution 
which would go on through the years and continually pro¬ 
vide an opportunity for useful employment and gain by 
me and my children and my children’s children.” 
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A. I will answer this way: that that question by Mr. 
Smith is not all like the question that you just asked me 
a while ago. You asked me whether the organization of 
the three companies was for that purpose and I said no, 
and it was not the intention to have three companies in¬ 
troduced into the question that you have just read, and it 
was not. 

Q. My recollection of what my question was is that 
I- 

The Witness. I will ask the reporter to read your 
question. 

The Court. Let us not start debating with counsel. 
The question was whether that question was asked you, 
and whether or not that was your answer. The jury will 
decide what it means, if anything, but I will ask you if you 
were asked that question and if you made that answer? 

The Witness. Yes, your Honor. 

The Court. Very well. Make the answer “yes” or 
“no.” Let us get along. 

By Mr. Jenkins: 

Q. Mr. Deaver, during your direct examination, 
1693 Mr. Smith asked you a question concerning your 
background. 

I think his first question to you was something like this: 
let us start back when you were of legal age, and then 
he said, let us start back further than that, and you tes¬ 
tified as to your experience in the cost accounting field, and 
in the other fields, a number of other fields, I think, and 
you got up to the point where you had reached Wichita, 
Kansas, and then you went on from Wichita, Kansas to 
Cleveland, Ohio. 

A. Yes. 

Q. Mr. Smith did not ask any further questions concern¬ 
ing your work after you had reached Cleveland. When 
did you reach Cleveland, Ohio? 

A. August ’29. 

Q. What? 

A. August of ’29; of 1929. 

Q. What was your business in Cleveland in August, 
1929? 

A. I had some life insurance work, and did that until 
I think February of 1931. 

Q. Then what did you do? 

A. I met Mr. Lewis, and went with him. 

Q. What was his connection? 



148 


RICHARD W. DEAVER VS. UNITED STATES 


A. The Hillcrest Memorial Park in Cleveland. 

Q. How long were you •with the Hillcrest Memorial 
Park in Cleveland? 

A. Three years. 

Q. Do you remember the date that you terminated your 
activities there? 

1694 A. No. 

Q. Do you remember the approximate date? 

A. I came here on October 1, 1934. 

Q. Other than the Hillcrest Cemetery, have you had 
any other cemetery experience? 

A. Very brief. 

Q. What other cemetery experience have you had? 

A. I had a very brief contact with a sales company 
about which I related a while ago in some detail, it was 
a rather minor experience. Also, there was a cemetery 
in Cleveland called the Western Reserve Memorial Park 
for which I had a sales contract for a short period of 
time. 

Q. Was it the experience you had gained with these 
two or three Cleveland cemeteries that prompted you to 
say that the National Capital Memorial Park would pro¬ 
vide an opportunity for useful employment and gain by 
you and your children and your children’s children? 

A. And my other business training, at least that is 
what I hoped to do. 

Q. It was not the cemetery experience? 

A. Not alone. 

Q. Mr. Deaver, I would like, first, I will ask you this 
question? 

A. Yes? 

Q. You were asked by Mr. Smith this morning con¬ 
cerning the allegations in the indictment. And I believe 
Mr. Smith’s question was to the effect as to whether or 
not you made or authorized any representations as indi¬ 
cated in the indictment, naming them (a), (b), (c), 
(d). 

1695 I would like to broaden that question and ask you 
with respect to each of these whether you made any 

representations as alleged, or whether you authorized any 
person to make any such representations as alleged, or 
whether you had knowledge that any person connected 
with the organization had made any such representations 
as alleged: 

The first one (a): 

“That the National Capital Company, by reason of 



RICHARD W. DEAVER VS. UNITED STATES 


149 


certain information possessed by its officers could obtain 
a better sales price for the stocks, bonds, certificates of 
deposit and other securities and properties of value, then 
owned by the persons intended to be defrauded than the 
said persons intended to be defrauded could obtain?” 

A. I may have heard a charge that some one had made 
a suggestion that such a representation had been made, 
but 1 do not know at the present time who, but I had no 
knowledge that any such representation was made. 

Q. Do you recall who made such a charge? 

A. I do not recall that any such charge was made, I 
am simply saying that there was not necessarily a charge 
not made, but I am saying that I may have heard such a 
charge, but I do not recall it. 

Q. I will show you a letter and see if that will refresh 
your recollection. 

A. Yes? 

Q. Do you remember any year in which you may have 
heard this? 

A. I do not have any recollection of ever hearing such 
a charge. 

1696 Q. I ask you if you did not receive a letter from 
Mr. Squires dated August 13, 1936, enclosing a copy 
of a newspaper article which reads as follows:— 

Mr. McNeill. We object to reading anything such as 
this inflammatory newspaper charge. 

Mr. Smith. We object to this if your Honor please, 
this is an inflammatory newspaper charge. 

The Court. Let me see what it is that you want to 
read. 

Mr. Smith. May we approach the bench? 

The Court. Yes. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. Jenkins. This is a letter that he says he does not 
remember whether he ever heard of such a charge, and I 
want to show it to him in order to point out his knowledge 
of such a charge, and I am asking him here if this is not 
such a charge which was sent to the National Capital 
Company from Mr. Squires, and if this does not represent 
the charge which is referred to in the indictment to which 
I have just made reference. 

The Court. You will have to speak just a little louder, 
so we can hear you. 

Mr. Jenkins. Yes. I do not want the jury to hear me. 

The Court. But I have to. Try to get in between. 
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Mr. Smith. As to that, your Honor, we believe that the 
subject of that can be handled without putting it into the 
form of reading this newspaper clipping, which is 

1697 highly inflammatory, by its very nature, its head¬ 
lines, and these often very much tend to be of a 

salacious nature, and less factual than they are inflam¬ 
mable. The subject of that can be carried out by means 
of a summarization. 

Mr. Jenkins. It is not inflammatory. 

The Court. I overrule the objection. 

Mr. Smith. Exception. 

The Court. Of course, exception. 

(Counsel returned to the trial table.) 

By Mr. Jenkins: 

Q. I will read to you a newspaper article which is at¬ 
tached to letter dated August 13, 1936. 

I want to see if that refreshes your recollection of hav¬ 
ing heard of such a representation. This newspaper 
article reads as follows, and it is taken from the Sunbury, 
Pennsylvania paper. 

It says: 

“Bankers Warn of Cemetery Racket 

Lewisburg bankers today -warned residents of that town 
and the surrounding territory of a scheme of sale of lots 
in a so-called ‘National Cemetery’ near Washington, D. C., 
in partial exchange for depreciated securities, or defaulted 
bonds: 

Salesmen have been reported in Lewisburg and have 
approached a number of people in regard to this scheme. 
The organization is known as the National Capital Memo¬ 
rial Park, Inc.: The first approach in many cases is 

1698 to ask the prospect whether he has ‘any worthless 
securities’ or defaulted bonds. 

The prospect is then told that a ‘cash offer’ r is to be made 
for securities in an amount greater than their present 
worth on the market; this is the approach made for arous¬ 
ing the prospect’s interest in the transaction. 

However, when the salesman further explains the propo¬ 
sition it appears that all cash payments of cash later on 
would depend entirely on sale of cemetery lots, deeds for 
which are to be given to the prospect in exchange for his 
marketable securities. 

The Better Business Bureau of Washington, D. C., 
suggests that all persons contacted see their banker before 
entering into such transactions. 
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Does that refresh your recollection? 

A. I would not regard that as a charge. I do not even 
know who made that. I do not know who the bankers are. 
I do not know who the reporter was. I do not know of 
the animum back of it. 

Q. You do have a record of it as information coming 
to your attention about such representations by salesmen 
of the National Capital Company? 

A. No, that was entirely without value to me. 

Q. Did you file any libel suit against this newspaper 
company? 

A. If I were to file a libel suit against every malicious 
newspaper article written by wild reporters I would be 
very busy. 

The Court. Did you? 

1699 The Witness. I did not. 

The Court. That was the question. 

By Mr. Jenkins: 

Q. Do you recall getting this letter from Mr. Squires? 

A. No, I do not, but I assume that I got it, because it 
was in the files \yhen your man, Mr. Burrows got it, he 
got it out of those files. 

Q. Let me ask you if you remember the subject matter 
of this letter which says: 

“The Neff 

“SUNBURY, PENNSYLVANIA 

“August 13, 1936. 

“Mr. Deaver: 

Enclosed find article appearing in Sunbury Daily— 
August 12, 1936. 

Enclosed find list of people I have sold that have read 
this article—since I am going to see these people again 
please send each one a letter in your own words as to s$id 
article and also would like not one eliminated. Would 
ask that all except FRD’s be sent special delivery to 
reach them this Saturday if at all possible. 

Enclosed find receipt on tax paid on M. & 0. Paper 
Company Bond to State for Mrs. Raup sale. This to 
answer until the official waiver comes to you. 

Thanking you, I am, 

Yours sincerely, 

(Signed) C. G. Squires . 7 7 

1700 Did you? 

A. It seems a very normal letter. And I would 
assume that if I were a salesman and had seen that kind 
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of a statement in the newspaper that I would want my 
customers reassured. 

Q. I am asking you whether you got the letter, Mr. 
Deaver? Do you recall whether you saw the letter from 
Mr. Squires, and whether or not you wrote these letters 
to these people referred to therein? 

A. I assume that I saw the names, these names in this 
letter that are enclosed, if they were in the letter. 

Q. Do you say that you followed Mr. Squires instruc¬ 
tions to send Mrs. Raup a letter? 

A. Yes, very probably, that would be the normal thing 
to do in the normal course of business. 

Q. Is it probable that you also sent letters to Mr. and 
Mrs. C. A. Grove, Broad and Third Streets, West Milton, 
Pennsylvania? 

Did you also send a letter to Mr. H. H. Hoffman, 403 
Elm Street, Watsontown, Pennsylvania? 

Did you also send a letter to Miss Laura A. Hoffman, 
36 Rose Street, Milton, Pennsylvania? 

Did you also send a letter to Mr. and Mrs. J. W. Eck- 
man, 252 Vine Street, Milton, Pennsylvania? 

Also to Miss Margaret Eoresman, 808 North Main 
Street, Watsontown, Pennsylvania: 

Also to Mr. and Mrs. Albert A. Herter, 48 North Third 
Street, Lewisburg, Pennsylvania? 

Also to Miss Emma J. Albright, 57 North Fourth 
1701 Street, Lewisburg, Pennsylvania? 

Also to S. H. Reichley, 518 Center Street, Milton, 
Pennsylvania? 

Also to Misses Sarah and Anna Satterson, 454 Cherry 
Street, Milton, Pennsylvania? 

Also to Mr. and Mrs. C. L. Satterson, 682 Shakespeare 
Avenue, Milton, Pennsylvania? 

Also to Dr. L. E. Wolf, New Berlin, Pennsylvania? 

Also to Mrs. Laura R. Paul, 223 North Front Street, 
Milton, Pennsylvania ? 

Also to Mr. and Mrs. A. R. Haue, RFD #2, Selins- 
grove, Pennsylvania? 

Also to Mr. and Mrs. Thomas Ritter, West Milton, 
Pennsylvania? 

Also to Misses Clara, May, Jennie Bucher, 109 Center 
Street, Milton, Pennsylvania? 

To Mrs. John Smith, 332 Hepburn Street, Milton, Penn¬ 
sylvania? 

To Dr. D. M. Hess, Washingtonville, Pennsylvania? 
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To Mr. and Mrs. J. Cliffor Mayer, 110 Orange Street, 
Selinsgrove, Pennsylvania? 

To Mr. and Mrs. John K. Adams, 155 West Third 
Street, Bloomsburg, Pennsylvania? 

To Mr. and Mrs. Roy R. Grove, 61 East Chestnut 
Street, Mifflinsburg, Pennsylvania? 

To Miss Emily W. Funderley, New Berlin, Pennsyl¬ 
vania? 

To Miss Nellie M. Sherwood, 109 East Center Street, 
Danveille, Pennsylvania? 

To Miss Bertha S. House, RFD No. 3, Milton, 

1702 Pennsylvania? 

To Mr. and Mrs. P. B. Styer, RFD No. 3, Dan¬ 
ville, Pennsylvania? 

To Mrs. Gertrude R. Yeager, RFD No. 1, Northumber¬ 
land, Pennsylvania: 

To Mrs. Weidenhouer, South Third Street, Lewisburg, 
Pennsylvania? 

A. It seems to me normal that I should have written 
those letters. 

Q. I show you some carbon copies of letters which are 
addressed, the first one to Mrs. Sallie M. Raup, 515 North 
Front Street, Milton, Pennsylvania, dated August 14, 
1936, from the National Capital Company, and showing 
the initials in the lower left-hand corner DJPT:JS, and 
ask you if you wrote that letter? 

A. It seems to me that I dictated that letter, I be¬ 
lieve so. 

Q. I show you another letter dated August 14, 1936, 
addressed to Miss Emma J. Albright, 57 North Fourth 
Street, Lewisburg, Pennsylvania, from the National Capi¬ 
tal Company and bearing the initials in the lower left- 
hand corner DJPS:M, and ask you whether or not you 
wrote that letter? 

A. It seems to me I would have dictated that. 

Q. I shew you another letter addressed to Mr. S. H. 
Reichlev, 518 Center Street, Milton, Pennsylvania, dated 
August 14, 1936, signed the National Capital Company 
and bearing the initials in the lower left-hand corner 
“Special DJPS:JT” and ask you if you wrote that 
letter? 

1703 A. It seems to me I would have dictated that 
letter, yes. 

Q. I show" you another letter addressed to Miss Laura 
A. Hoffman, 36 Rose Street, Milton, Pennsylvania, dated 
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August 14, 1936, and signed the National Capital Com¬ 
pany, and bearing the initials in the lower left-hand 
corner DJPS:M, and ask you if you wrote that letter? 

A. It seems to me 1 would have dictated that letter. 

Q. I show you another letter addressed to Mr. and Mrs. 
J. W. Eckman, 252 Vine Street, Milton, Pennsylvania, 
dated August 14, 1936, and signed the National Capital 
Company, bearing in the lower left-hand corner the 
initials DJPS:M and ask you if you wrote that letter? 

A. I dictated that letter, yes. 

Q. Were you in the habit of dictating letters in connec¬ 
tion with sales made by the National Capital Company? 

A. I handled ail of the correspondence, practically so; 
the salesmanagers of the National Capital Company con¬ 
ducted their business as a one-man job, and they were out 
in the field most of the time. So, the correspondence had 
to be taken care of in their absence, and I took care 
of it. 

Q. A considerable amount of that correspondence con¬ 
sisted of certain instructions to the salesmen; is that 
true? 

A. I would not say that, I would not say that; I would 
say a very minor part, a very minor part. 

Q. Would you say that there was any? 

1704 A. I would say a very minor part. 

Q. When you say a very minor part, would you 
say you dictated 10 or 12 letters of instructions to the 
salesmen a week? « 

A. I would not say that; I would hardily think that 
would be true. 

Q. Can you give us any estimate? 

A. No, I could not except it would be a very minor 
part of the correspondence. Most of it was with cus¬ 
tomers. 

Mr. Jenkins. May this be marked as Government’s 
Exhibit A and received in evidence, there being no objec¬ 
tion. 

(Newspaper clipping, C. J. Squires letter of August 13, 
1936, and five carbon copies of letters all dated August 
14, 1936, were marked “Government Exhibit A,” and 
received in evidence.) 

Mr. Jenkins. I will read one of them. I think the 
rest of them are substantially the same. 

1705 The first one is as follows: 
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“August 14, 1936. 

“Mrs. Sallie M. Raup, 

515 North Front Street, 

Milton, Pennsylvania. 

Dear Mrs. Raup: 

Mr. Squires has forwarded us clipping from the Sun- 
burv ‘Daily’ of August 12, under the caption: ‘Bankers 
Warn of Cemetery Racket.’ 

We notice that this is the usual type of attack prac¬ 
tices by such institutions as the so-called better busi¬ 
ness bureaus. It is not difficult to trace the animus back 
of these articles. 

The suggestion that bankers be consulted before mak¬ 
ing investments has an element of grim humor in it, 
considering the fact that the investing public was so 
badly tricked by the bankers throughout the country in 
the sale of stocks and bonds of questionable value. 

We are of the opinion that those who have dealt with 
us and have purchased space in Natic nal Capital Memorial 
Park are destined to be more pleased with their invest¬ 
ment than they could have been had those of them who 
used stacks of depreciated condition or defaulted bonds 
held those securities. 

When "we consider that we and other memorial parks 
are educating the people against the outmoded idea of 
tombstones and monuments as markers for the dead, we 
can readily realize that the antagonism of Memorial 
Craftsmen’s Association—the trade association of 
1706 tombstone producers—will be very great indeed. 

The article in question does not worrv us in anv 
degree, but Mr. Squires felt that it would be a courteous 
thing to inform you of the actual conditions, and that is 
the reason for this letter. 

Sincerely, 

The National Capital Company. 

DJPT :JS.” 

I might say these letters seem to be about the same. 
By Mr. Jenkins: 

0. Mr. Deaver, let me now ask you this question. 

With respect to (d) in the indictment, as to whether 
you made any representations with respect to this, whether 
you authorized anybody to, or whether any came to your 
attention: 

“(d) That the National Capital Company would guar¬ 
antee the resale within a period not to exceed two years, 
of the cemetery lots or burial rights Durchased bv these 
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persons, intended to be defrauded at prices equal to the 
face value of the stocks, bonds, certificates of deposit and 
other securities and properties of value, used by the 
persons intended to be defrauded in the purchase of said 
cemetery lots or burial rights.”? 

A. I made no representations. 

I authorized no one to make such a representation. 

I had no knowledge of the fact that anyone had made 
such a representation. 

I have received the complaint that someone had, 

1707 or received the charge that someone had, but I had 
no knowledge that anyone connected with the com¬ 
pany in any capacity had made such a representation. 

Q. What would be the complaint that someone had 
made? 

A. That could be something that I could not analyze, 
because it took the form of all possible forms of com¬ 
plaints that might be made. 

Q. You say you may have had complaints made to you, 
but you had no knowledge? 

A. I may have had a complaint by someone, but I can 
not state to you definitely that there was any complaint, 
I may have received one or I may not. 

Q. If you received a complaint that they had said the 
company would guarantee the resale within a period not 
to exceed two years, would you say that was knowledge 
of misrepresentation by the salesman? 

The Witness. It would depend entirely on who made 
the complaint as to how much weight I would attach to 
it, and whether I would feel that it was knowledge that 
the salesman had misrepresented. 

1708 By Mr. Jenkins: 

Q. How many such complaints do you remember 
having received? 

A. I can not answer that at all. I do not know. 

Q. More than one? 

A. I do not know that. 

Q. Did you ever, as a result of any complaint, call a 
salesman on the carpet? 

A. I never called any salesman on the carpet, and I am 
not admitting that I received such complaints, I say I 
mav have. 

The Court. Did you receive complaints from time to 
time about what your representatives were saying? 

The Witness. Your Honor, as I tried to say the other 
day, there were two different general types of complaints. 
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One complaint at the time the sale was made that there 
was misconduct, in which event we made the thing satis¬ 
factory to the purchaser, and acceptable to them, or we 
returned the money to them without any sale otherwise. 

The other form of complaint, if w^e might call it that, 
was a year or two after when we might hear from parties 
who expected to realize on their investment quicker than 
they had done so, and they would come in, and I might 
say that we did not call them “complaints” but we called 
them an investigation as to why they wanted their money. 

The Court. Did there come about a situation some¬ 
where along this time, it reached you, I believe you said 
about in two years after they had bought these lots 

1709 w'hen they told you that the salesmen had guaran¬ 
teed the resale; do you recall whether they ever 

told you that? That is the question. 

The Witness. That may have occurred many times, 
your Honor. 

The Court. What did you do about such a complaint 
as that? 

The Witness. My recollection as to those complaints 
was that it was simply trying to make a collection agency 
out of a report of misconduct that might or might not 
have taken place. 

By Mr. Jenkins: 

Q. Did you inquire into the truth or falsity of those 
statements ? 

A. I often discussed with the salesmen those matters. 

Q. On how many occasions? 

A. I could not tell you that. 

Q. With respect to the t-wo years guarantee of resale 
you said you knew of no such or had no such knowledge 
of such representation? 

A. No knowledge of such representation having been 
made, though I might have been notified by sundry per¬ 
sons that they claimed that it took place. 

Q. Were you ever notified by any letter by any sales¬ 
man as to any two years guarantee? 

A. You say notified by a salesman concerning the two- 
year guarantee? Will you make your question plainer? 

Q. Did any salesman ever give you any knowledge as 
to the two-year guarantee that we are talking about, by 
way of a letter? 

1710 A. Two-year guarantee by whom? 

Q. Guarantee that was made by the salesman that 
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in two fe&is the company would resell these lots at a 
profit to the purchaser. 

A. Am I to understand that you are asking if the sales¬ 
man complained to me of his own actions? 

Q. Tell you what he had done. 

A. I have no such recollection as that. 

Q. Let me see if this will refresh your recollection con¬ 
cerning that subject, and I read now from a letter to Mr. 
R. W. Deaver: 


“The Aldine 

SUNBURY, PENNSYLVANIA 

Monday 6 p. m., August 3, 1936. 
“Mr. R. W. Deaver, Office. 

Friend Deaver: 

This is what I spoke to Ed about and he said to drop 
you a line on same. 

Mr. and Mrs. J. W. Eckman, 252 Vine Street, Milton, 
Pennsylvania, have now been in with us on their first deal 
over two years. Since there is plenty more business to 
be had in and around there, I am wondering what could 
be done. 

Since they are very friendly towards me and helped me 
with even the last sale (Mrs. Raup) I would like to sug¬ 
gest sending them a questionnaire or something 
1711 looking it would be soon for them. Would also like 
to hear from you here G. D. Sunbury what you 
have in mind. 

Thank you, I am 
Yours truly, 


C. G. Squires. , * 


Mr. McNeill. What date was that? 

Mr. Jenkins. August 3, 1936, Sunbury, Pennsylvania. 


By Mr. Jenkins: 

Q. Do you remember receiving that? 

A. There is nothing in this letter that says there was a 
guarantee of anything. 

Q. Do you remember receiving the letter? 

A. I do not remember it, but I assume that I did re¬ 
ceive it if it was in the files and properly taken out of the 
files. 

Q. What did he mean by the statement “Mr. and Mrs. 
J. W. Eckman, 251 Vine Street. Milton, Pennsylvania, has 
now been in with us on their first deal over two years— 
since there is plenty more business to be had in and around 
there, X am wondering what could be done”? 
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Mr. McNeill. I object to that. I submit that the letter 
speaks for itself. I do not think that this witness ought 
to be asked about that, asked what somebody else had in 
mind. 

The Court. I think perhaps it could be a matter of trade 
practice and he would know. He is asking for his knowl¬ 
edge. 

Mr. McNeill. He may ask what he understood it to 
mean. 

The Court. That is right. 

By Mr. Jenkins: 

Q. What did you understand it to mean? 

1712 A. I understood it to mean that Squires thought 
that it would help him in making new sales and he 

would appreciate it if I could offer that help. 

Q. What do you mean, what did he mean, rather, when 
he spoke about their having been in for two years? 

A. I am not talking about what he meant, I am talking 
about only what he meant by what I read, I can only 
listen to what he read. 

The Court. What kind of help? Do you know what 
he meant? 

The Witness. Any sort of information that would give 
information as to the condition of the Park and its pros¬ 
pects so that it could help out and make it more easy in 
the selling, and trying to interest them in buying some 
more sections. 

By Mr. Jenkins: 

Q. Did you not understand from this letter, Mr. Deaver, 
that Mr. Squires wanted you to help these people out a 
little bit since they had been in for two years, and they 
wanted to receive some money on the lots? 

A. I am afraid that you are reading your own con¬ 
clusions into the letter. 

Q. I am asking you if that is what it means? 

A. I do not read that into it. 

Q. I show you a carbon copy of a letter attached to this 
one, dated August 13, 1936, addressed to Mr. Joseph W. 
Eckman, 252 Vine Street, Milton, Pennsylvania, and signed 
the National Capital Company and bearing the initials in 
the lower left-hand corner DJPA:JT, and ask you 

1713 • if you wrote that letter? 

A. I wrote that, I dictated that letter to my 
stenographer Miss Joyce Talbot. 
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Q. You did? 

A. Yes. 

Mr. Jenkins. I offer these two letters in evidence. 

Mr. McNeill. No objection. 

(Letter of August 3, 1936, C. G. Squires to R. W. 
Leaver; letter of August 13, 1936, National Capital Com¬ 
pany to Joseph W. Eckman, were marked “Govern¬ 
ment Exhibit B,” and received in evidence.) 

By Mr. Jenkins: 

Q. This is a letter which you say you dictated to your 
stenographer Joyce Talbot? 

A. Yes. 

Q. And this was in answer to Mr. Squires’ letter? 

A. Yes. 

Mr. Jenkins. If your Honor please, I will read this 
to the jury. It reads as follows: 

“August 13, 1936. 

“Mr. Joseph W. Eckman, 

252 Vine Street , Milton , Pennsylvania 
Dear Mr. Eckman: 

Mr. Squires has indicated that you might desire to sell 
one of your three sections in National Capital Memorial 
Park. 

We have an offer right now where we can pick up one 
of your sections at a $250 price, on the basis of $25 down 
and $10 per month, with six per cent interest 
1714 on the deferred balances, no title to pass from you 
until you have received the full amount. 

We of course do not urge you to accept such an offer, 
as -we are really confident that with the passage of time 
and the nearer state of completion of the development 
program at the Park, both prices and terms will be more 
favorable. 

We should be happy to have you advise us as to your 
desires in the matter. 

Sincerely, 

The National Capital Company. 

D JPS: JT 

CC. Squires—General Delivery, Sunbury, Pennsylvania.” 
By Mr. Jenkins : 

Q. You wrote that letter, you say? 

A. That is right. 

Q. And that was in response to Mr. Squires’ request 
“lam wondering what could be done”? 

A. That part of his letter which indicated that he 
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thought that they might want to sell some of their 
property. 

Q. Squires does not use the word “sell.” 

A. From the phraseology it could not indicate any¬ 
thing else. 

Q. What prompted you to write the letter was because 
Squires had further dealings out there and he wanted to 
get along with these people? 

A. Because Squires had intimated to me by this letter 
that these people wanted to sell. 

1715 Q. Do you find anything in that letter where 
Squires says to you that these people wanted to sell 

some of their property? 

A. Yes, where he says that he would like for me to 
send them a questionnaire, that could mean only one 
thing, because he knew of our plan that we had had in 
mind in connection with sales to users, when it got to a 
certain point that we would send out the questionnaires, 
so that when he used that phraseology “could you send 
a questionnaire” he could only have that in mind. 

Q. You had never sent any questionnaires, there is 
not time where you had ever gone to the point where 
you send out any questionnaires, and this was because of 
some complaint, was it? 

A. I had never sent out any questionnaires at all be¬ 
cause we had never had a market develop itself fast 
enough. 

Q. Well then, when you in response to Squires request 
that he wanted you to send out something in the nature 
of a questionnaire, instead of a questionnaire you made 
it in the form of a letter offering to buy these lots? 

A. I sent the letter just as written, not as a question¬ 
naire at all, but I understood definitelv from what 
Squires said about a questionnaire what was in his mind. 

Q. Did you understand from what Squires said in this 
letter when he said that they had now been in two years— 
first I will ask you what you understood him to mean by 
that? 

A. The only interpretation T could make from that would 
be that the length of time had come when they had been 
with us long enough that they wished to get some- 

1716 thing out of the property, and they wanted to sell 
some of their property. 

Q. Did you understand that Squires had told them at 
the end of two years a person would be entitled to a 
return? 
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A. I did not. He did not. 

Q. Then, how do you understand that the two-year pro¬ 
vision came in here when these people would be anxious 
to sell? 

A. Because having been in two years they felt they had 
something coming to them then, and we had the people 
who came in saying that at the end of one year, at the 
end of four years, at the end of other years they would 
like to have some monev on their investment. That is not 
unusual in any form of investment. 

Q. Then does the letter indicate that the Eckmans said 
that he expected to get this money at that time? 

A. By implication, by Squires using the words “send 
him a questionnaire” only. 

Q. But not by implication that they had been in on 
the first of July for two years? 

A. No, they—that had no bearing on the matter what¬ 
soever. 

Q. That did not indicate that Squires had guaranteed 
a sale in two years? 

A. I could not read that into the letter because I had 
no such understanding. 

Q. But you did over them $250 as set forth in this 
letter ? 

A. I offered them what is set forth in the letter. 
1718 By Mr. Jenkins: 

Q. Mr. Deaver, let me ask you this question con¬ 
cerning the indictment, or the allegation contained in it, 
as to whether or not you authorized any salesman to make 
such a representation as alleged, whether you made any 
yourself, or whether you had knowledge of any having 
been made by any salesman: (e) that the defendants 
guaranteed that there had been or would be established a 
retail sales organization known, or to be known, as the 
National Capital Memorial Park Sales Company, for the 
purpose of reselling cemetery lots or burial rights pur¬ 
chased by the persons, and that through said retail sales 
organization, the persons could resell within two years at 
a substantial profit, all of the cemetery lots or burial 
rights purchased by the said persons. 

A. I made no such representation, and T authorized no 
one to make such representation, and I do not know of 
anyone having made such a representation, though I do 
not even know that there was a charge made that anyone 
did make such a representation, though I might have heard 
of such a charge. 
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Q. Let me ask you whether you made any representation 
or authorized any such, or had any knowledge of such as 
this, that the National Capital Company, by virtue of its 
organization and holdings, could be of material assistance 
to the persons in restoring the principal amount of the 
original investment in stocks, bonds, certificates of de¬ 
posits, and other securities and properties of value held 
by them, or could secure for the persons a monthly income 
payable each and every month over a period of a par¬ 
ticular time, the value of which income would exceed the 
value of the stock, bonds, certificates of deposit, 

1719 and other securities and properties of value held 
by those persons? 

A. I made no such representation, I authorized no one 
to make such a representation, I had no knowledge of any 
such representation being made by anyone connected with 
the company in any capacity. I made have had a charge 
brought to me by someone that such a representation had 
been made, but 1 do not recall such charge. 

Q. Do you know whether you acted on any such charge? 

A. I do not recall that any such charge was ever made. 

Q. Did you either make or authorize or have any knowl¬ 
edge of any representation that various fraternal organi¬ 
zations, such as the Masonic Order, the Odd Fellows, the 
Brotherhood of the Elks, have contracted to purchase 
large spaces in the cemetery for use by members of those 
organizations, as needed, and therefore the persons could 
resell lots in the National Capital Memorial Park Ceme¬ 
tery at a large profit within a very short time, and cer¬ 
tainly within less than two years? 

A. I made no such representation, I authorized no such 
representation, I had no knowledge of such representation 
being made by anyone connected with any of the com¬ 
panies in any capacity. I may have had a charge brought 
to my notice that someone had made such representation, 
but I do not recall receiving such a charge. 

Q. Is your present recollection that you received no 
such charge? 

A. That is my present recollection. 

Q. How about that the American Legion had contracted 
to purchase large spaces in the cemetery for use by 

1720 members of the American Legion as needed, and 
that therefore the persons could resell lots in the 

National Capital Memorial Park Cemetery at a large 
profit, within a short time, and certainly within two years? 

A. I made no such representation, I authorized no such 
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representation, X knew of no such representation being 
made, though I may have had a charge brought to my 
attention that someone had made such representation, but 
I have no recollection of having received such a charge. 

Q. And would your answer be the same as this last 
answer you have given with respect to the allegation that 
lots in the National Capital Memorial Park Cemetery were 
being resold rapidly to persons desiring them for burial 
purposes? 

A. Exactly the same words that I used in the last 
answer. 

Q. And how about (k), that cemeteries in and around 
Washington, District of Columbia were filled, and that 
there was a scarcity of burial space in and around Wash¬ 
ington, and that therefore the lots in the National Capital 
Memorial Park were in great demand? 

A. Same answer as before. 

Q. And that an investment in burial lots in the said 
National Capital Memorial Cemetery would be very favor¬ 
able and would allow the persons within a period of two 
years or less to recoup the loss which they had taken by 
virtue of the depreciation in value of the stocks, bonds, 
certificates of deposit and other securities and properties 
of value then held by those persons? 

A. Exactly the same wording as the preceding answer. 

Q. You said, I believe, that if you received such 
1721 a charge, you have no recollection of it now? 

A. That is true. 

Q. Calling your attention to Government Watson No. 6, 
the letter dated May 7, 1939, to the National Capital 
Memorial Park, from Irving Watson, Mount Morris, 
Pennsylvania, and an attached copy of a letter dated May 
4, 1939—this is May 1st, pardon me; the first letter—May 
4, 1939, with the initials “DFR.-JT”. What does that 
indicate? 

A. I would assume that I had dictated that to my 
secretary Joyce Talbot. 

Q. I will read this Government Watson 6 and see if any 
part of it refreshes your recollection that a charge was 
made, or that it was brought to your knowledge that sales¬ 
men employed by this company had spoken of the Masonic 
Lodge; 

“I am writing you in regard to my purchase on Sep¬ 
tember 29, 1937, of sections 7, 8, 9, and 10, in block 17, 
from your agents H. N. Mitchell and Mr. Howard, for 
which I paid $600 cash for. These men explained to me 
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that the Masonic Lodge had agreed to take over this plot 
when completed, and that I would receive a return in 
about 15 months with a profit of $300.” 

Does that refresh your recollection that it was brought 
to your knowledge of such a charge? 

A. It doesn’t refresh my recollection, but I assume the 
fact that that letter was in the file because I call attention 
to the fact that both of those salesmen have since left the 
company at the time that letter was received. 

Q. You say Mr. Howard left the company before May 1? 

A. I think so. I am not positive, but I think so. 

1722 Q. Do you know the reason he left? 

A. They never gave any reasons when they left. 
They just quit. 

By Mr. Jenkins: 

Q. Continuing: 

“It has been about 18 months since I made this pur¬ 
chase, but I haven’t heard anything from you in regard 
to this agreement made by your agents, Mr. Mitchell and 
Mr. Howard. I -would not have bought these sections and 
paid the cash for them if they had not positively insured 
me that I would receive a return at that time. So, I will 
expect to hear from you soon in regard to this agreement.” 

That’s plain enough, isn’t it? 

A. I have already told you that I assumed that this 
letter reached me. 

Q. And you dictated this reply, did you not? 

A. That is right. 

Q. And she has asked in here, in her letter, for a 
reply as to why she hasn’t received money in 18 months. 

A. That is the gist of the whole letter “I haven’t re¬ 
ceived money and why haven’t I?” 

Q. Do you recall answering those allegations in your 
letter? 

A. I recall nothing about it, but that letter will speak 
for itself. 

1723 Q. Let me read this and see if it refreshes your 
mind: 

“Your letter of May 1 is at hand, and we note that you 
wish to secure a return from the four sections in National 
Capital Memorial Park purchases by you in 1937. 

“At the time you made your first purchase there had 
been very little done towards the development of the Park, 
and you might be said to have purchased entirely on face, 
and even since the time of your latest purchase much 
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development work has been done and to date we have 
spent upwards of $220,000 making National Capital Memo¬ 
rial Park into America’s finest burial estate. We have 
likewise been building up a perpetual care fund, the 
interest from which will take care of the park when 
completed, and the principal in that fund is now upwards 
of $59,000. 

“We are rapidly making National Capital Memorial 
Park into one of the outstanding burial estates in the 
country, and everyone visiting it goes away enthusiastic 
in praise of what has been accomplished. 

“While the development work at the park has gone 
ahead rapidly, there is still work to be done, and you 
will realize, of course, that prices in a burial park that 
is not entirely finished cannot be hoped to be as large 
as when the park has been finished, and we would suggest 
that if you do not have to throw your property on the 
market at this time, you would not regret holding it for 
the more complete development of the program here.” 

Is there anything in that letter answering these allega¬ 
tions about the Masons? 

1724 A. Nothing whatever. It speaks for itself. 

Q. Didn’t you consider it necessary to tell this 
woman something about that? 

A. I did not. The letter from the woman was un¬ 
doubtedly simply a request to get money out of the prop¬ 
erty, and I was explaining how it couldn’t be gotten out 
at the time. Other things would have been entirely irrele¬ 
vant. 

Q. Didn’t you think it would have been proper to tell 
her that such representations about the Masonic Lodge 
were false in May? 

A. It would have been futile. It wouldn’t have changed 
her mind of the fact that she wanted to get money out of 
the institution. 

The Court. When you got a letter like that, do you 
recall that you did get several or many such letters of that 
kind? 

The Witness. Letters of similar import. 

The Court. Did you say anything to the agents, who¬ 
ever they may be, about it ? 

The Witness. I should say, your Honor, that those two 
men spoken of had left the company before the receipt of 
that letter. 

The Court. I mean generally, when you got a letter 
such as that, or one of similar import, did you require to 
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see who the agent was and find out if he did make those 
representations ? 

The Witness. Oh, yes; indeed. I always did. 

The Court. Do you remember with what result? 

The Witness. Well, the result always was a firm denial 
by the salesman that he had made any such misrepre¬ 
sentation, and that the person wanted to get their money 
out and -would say anything in order to get it out. 

1725 By Mr. Jenkins: 

Q. And such complaints were quite numerous, 
were they not? 

A. That is a relative term. 

Q. Well, as you understand “numerous”, were they 
numerous ? 

A. I say, that is a relative term, Mr. Jenkins. I couldn’t 
answer that yes or no. 

The Court. Yes you can. He asked you as you under¬ 
stand the meaning of the word “numerous”, whether they 
were numerous or not. 

The Witness. I wouldn’t know how to answer that, 
because I don’t recollect how many there were, so I would 
have to reflect the number of how many came in against 
my understanding of the word “numerous” in order to 
get the comparison, and I do not have any notion of how 
many- 

The Court. My question was of the word “many”, and 
you didn’t have any trouble with “many”. Let’s assume 
“many” equals the same as “numerous”; wdiat would you 
say about that with respect to the question now pending? 

The Witness. I would say that many letters asking for 
money came in. 

The Court. He means whether numerous or many 
letters which informed you that such representations were 
made. 

The Witness. I would say only a few as to that char¬ 
acter. 

By Mr. Jenkins: 

Q. Let me ask you if you received this letter. It is a 
letter to the National Capital Company dated January 14, 
1939, from Bertha Loomis, concerning the American 
Legion representation. 

1726 A. I can save you the trouble of reading it by 
saying that if it was in the file and properly taken 

out, and a reply there with my initials as the other one, 
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I could assume that the letter was received and answered. 

Q. You see your initials on the reply here, do you not 
[indicating] ? 

A. Yes. 

Q." “DFR:JT”? 

A. That is right. 

Q. I show you another one dated August 15, 1939, from 
Mrs. Gardner, and with the initials on the reply 
“DYDZ:JT”? A. That one I would like to take up sepa¬ 
rately, because I know something about that. 

Q. Then we will take it up separately. 

1 show you one dated September 7, 1935, to the 
National Capital Company, from W. H. David, Govern¬ 
ment David Exhibit No. 6. 

A. If it was in the file, I assume that he wrote it to 
us and we received it. 

Mr. McNeill. Does that have an answer to it, Mr. 
Jenkins? 

Mr. Jenkins. There is no answer attached. 

By Mr. Jenkins: 

Q. Here is one dated May 3, 1939, to the National 
Capital Company from W. H. David, containing state¬ 
ments of alleged misrepresentations, and with the reply 
initialed “DFR:JT”. 

A. Same comment. 

Q. One dated June 24, 1938, from Theodore Buch, and 
a reply initialed “KWD:JT”. 

1727 A. I would like to take that up separately, be¬ 
cause I know something about it. 

Q. Now, on this letter that you would like to take up 
separately, let me ask you this- 

A. Which one are you referring to? 

Q. Government Gardner No. 8. 

A. Yes. Now I know which one you mean. 

Q. WTiich says: 

“My Dear Mr. Deaver: 

“I have intended writing you for sometime and asking 
you about the status of the lots that my two sisters own 
in your company. We have never received any copies of 
the Chimes nor had any word from your company about 
the building that was to be done. So therefore we know 
nothing about the business whatever. It has occurred to 
me that our lots should have been more valuable today 
than they were last June. 1938, when we purchased them. 
That is according to what both Mr. Renfro and Mr. Wad- 
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stein told both me and my sister Mrs. Annie Meade Mayes 
of Petersburgh, Virginia. You will remember that when 
my husband and I visited you in your office, July 5, 1938, 
that we told you that both Mr. Renfro and Mr. Walstein 
had both definitely stated to us that this June in 1939 we 
would receive 40 percent interest on our money. We 
figured it out and I have the paper now that it would 
amount to $409.20. ” 

Do you consider that letter knowledge of a misrepre¬ 
sentation ? 

A. 1 will answer not by a direct answer, because 

1728 I couldn’t give the information you are really 
seeking, but I will say that this is the Mrs. Gardner 

who testified on the stand that she had been promised 40 
percent in two years or 20 percent in one year, and the 
Mrs. Gardner to whom I referred in my direct testimony 
this morning, stated she had visited my office shortly after 
making the purchase in the park, and recited to me that 
she had been made that promise, and I told her at the 
time that no such promise was authorized, that it was not 
trustworthy, and it would not be acted upon, and if she 
felt that she was buying on such a representation, that 
I did not want her as a customer, did not want her money, 
and I would want her to put her money back in and 
resolve the condition entirely. To which she replied, 
after going over some of the details or to the hopes that 
were in our hearts of the future of the park, that she 
wanted to stay in it at any rate, disregarding the promise. 
This letter was a scolding letter because she already had 
the information from me direct that the 40 percent prom¬ 
ise was not trustworthy and not authorized. 

Q. And she also said on the stand, you will recall, that 
when she talked to you, you didn’t seem at all upset 
about it. 

A. I am not in the habit of getting upset about any¬ 
thing, Mr. Jenkins. I am even preserving my equanimity 
right now. 

Q. She also said that you didn’t say you would fire the 
salesman. Do you recall her saying that? 

A. I heard her say that. 

Q. Didn’t you consider that accusation against Mr. 
Renfro and Mr. Walstein sufficient to have some discipli¬ 
nary action taken? 

1729 A. I didn’t consider it necessary to say anything 
to her as to what disciplinary action I might deem 

proper. 
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Q. Didn’t you ever go to the officers of the National 
Capital Company, and under your contract demand that 
they either straighten things out or the contract would 
be rescinded? 

A. I did. I went to Mr. Zeve and told him of this con¬ 
versation, and told him if those men were going to act 
that way, they couldn’t continue to work, and- 

Mr. McNeill. Who did you go to? 

The Witness. Zeve. Z-e-v-e. He was the sales man¬ 
ager at the time. 

Bv Mr. Jenkins: 

Q. Didn’t you testify at the last trial you never went 
to the Capital Company, and never went to them and 
told them of any misrepresentations that had come to 
your knowledge? 

A. I hardly think that I did. I said that I had not 
cancelled the contract at any time. 

Q. Didn’t you also say that you never told them that 
you would cancel the contract? 

A. I may have even said that. 

Q. Well, now, which is true? 

A. I told Zeve that if those men were going to con¬ 
tinue to do the way they were doing, that they couldn’t 
continue to stay on. 

Q. If you said as you said you might have said, that 
you never did go to the company officials about these 
matters- 

A. I don’t think I said that. I would have to be shown 
that I said that. 

Q. Now, we have identified here one, two, three 
1730 complaints about misrepresentations which were 
sent to you in 1939. Is that correct*? 

A. Relative to sales made in what period? 

Q. Well, some of the sales made in ’38, some in ’37. 

A. That puts them into the category of collection let¬ 
ters endeavoring to get money out of the concern. 

Q. Is that the way you considered them, as collection 
letters ? 

A. I really believe that when a person wants to make 
money, or get money, he will make any statement in order 
to support his case, if he wants it bad enough. 

Q. Is that the belief you had when Mrs. Gardner and 
these other ladies and gentlemen complained to you? 

A. I think- 

Q. That they were merely after money and nothing 
else? 
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A. I think they were after money and exaggerated the 
conditions that led them to invest. It is human nature 
that when you want money, you want it pretty badly. 

Q. You know' that they didn’t live all in the same towm? 
A. That is right. 

Q. Y’ou know' that some of them w r ere in New York, 
New' Jersey, Rhode Island, Pennsylvania, Virginia, West 
Virginia, North Carolina? 

A. We made sales in all those territories. 

Q. And you know', too, do you not, that the representa¬ 
tions of this nature were made throughout those terri¬ 
tories; not confined to any particular state or locality? 

A. 1 see no parallel between them. I see one thing 
from one person, and another thing from another 
person. 

1731 Q. But after you saw this one thing from one per¬ 
son and one from another, didn’t the composite pic¬ 
ture suggest to you that this w r as a pretty widespread rep¬ 
resentation? 

A. It suggested to me that the exaggerations by the 
salesmen as to future rosy hopes w'ere such as to make the 
people believe in their minds that more had been said than 
had actually been said. 

Q. Do you think the people from these various four or 
five states all conjectured about the Masons? 

A. That I couldn’t say. 

Q. Do you think they all happened by coincidence to 
dream up one about the American Legion? 

A. That I couldn’t say as to what they dreamed up or 
conjectured. 

Q. Do you think they conjectured or dreamed up the 
same one about the two year guarantee? 

A. As to the American Legion and the Masons, I would 
say this: That it is perfectly possible that a salesman 
might have said “We hope when the park is finished to 
sell to fraternal organizations”. Such a statement would 
not be a misrepresentation. 

Q. Were there any foundations for such a hope? 

A. None other than there is a foundation to sell to an 
individual, and you may never sell to him. 

Q. Did any such hope about the Masons come w T ith your 
authority? 

A. Never. 

Air. McNeill. Mr. Jenkins, are you going to offer those 
papers? If so, I wrould like to see them. 
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Mr. Jenkins. These papers are already in evidence. 

1732 (The documents referred to were handed to Mr. 
McNeill.) 

By Mr. Jenkins: 

Q. Mr. Deaver, you mentioned, I think, two of the men 
mentioned in one of those letters had left the company at 
the time you received the letter, or thereabouts. 

A. I thought that was true. I believe it is true. 

Q. Let me ask you this: Squires came with the com¬ 
pany in 1934; didn’t he? 

A. I think so. 

Q. And he was there until practically the time that the 
company closed its offices; isn’t that right? 

A. No, I think he left sometime in the fall of ’38, along 
about August or September. I am not quite positive of 
that, but I think your records will show that. 

Q. Is that December ’38? 

A. That is probably true. 

Q. And you said you had never called Squires on the 
carpet ? 

A. The meaning of that phrase “called on the carpet” 
is subject to interpretation. I never called any salesman 
in with any idea of discipline. I have called many sales¬ 
men in with the idea of discussing with them what was, 
good practice and what was not, and urging him to behave 
himself in a line that would not throw discredit on the 
company. That I would not call calling on the carpet. 

Q. And I suppose you wouldn’t long tolerate that if you 
had to continue it? 

A. No, I wouldn’t tolerate any continuation of a thing 
that I complained of. 

1733 Q. Isn’t it true that you heard throughout the 
years that Squires was connected with the company 

and made this same type of representation? 

A. Which type do you refer to, Mr. Jenkins? 

Q. Misrepresentations as alleged in the indictment? 

A. Well, that is pretty broad. I don’t think I could 
answer it in one broad answer. 

Q. Did you get any complaints about Squires right up 
through the years? 

A. I got many a letter from customers who wished to 
get money out of their investment, some of them referring 
to Squires and some of them not. 

Q. And those letters you say that the customers wrote 
wishing to get money out of their investment contained 
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statements that salesmen had made which were false; isn’t 
that true? 

A. Statements which they claimed salesmen had made. 

Q. Yes. Which, if made, were false; were they not? 

A. I suppose that some of them were recited by some of 
those customers, which, if made, would be false. 

Q. Yes; Masons would be false. You stipulated that. 

A. If the statement was with reference to any sale hav¬ 
ing been made to Masons, or any contract or any approach 
having been made to the Masons, it would be false. 

Q. And the same with the American Legion and the two- 
year guarantee, and so on ? 

A. That is right. 

Q. Now, calling your attention to—showing you this let¬ 
ter, Government Burrows Exhibit No. 4, which is ad¬ 
dressed to you from Pete Klein, and that is dated 

1734 June 19,1935; as a result of this letter, did you take 
any action against Squires? 

A. Well, I would first have to refresh my memory as to 
what was said about Squires, because I want to know what 
I should take action against. 

Q. Let me read you this letter: 

“Dear Dick: 

“For your information, I am enclosing herewith a copy 
of the indictment, made in the case of Commonwealth of 
Pennsylvania versus Cussing. 

“I want you to particularly note that in this indictment, 
it is stated that Mr. C. G. Squires, fraudulently and un¬ 
lawfully, represented to Anna C. Harr, that he was a 
Government representative from Washington, D. C. en¬ 
gaged in the investigation of ‘old age pensions.’ ” 

A. May I interrupt there a second? 

Q. Well, does that refresh your recollection as to 
whether you ever talked to Squires about this? 

A. It refreshes my recollection to the extent that he 
was tried and acquitted by a jury of the very charge that * 
you are mentioning. 

Q. And then did you take any action in connection with 
what follows: 

“I am passing this information on to you for what it 
may be worth, as you perhaps will remember, that we 
accused Squires”- 

A. Editorial “we”. 

Q. (Continuing.) “Of making certain similar represen¬ 
tations at Washington, Pennsylvania. I am abso- 

1735 lutelv convinced that Mr. Squires has been going 
around the customers, representing himself as a 
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Government employee. He made a similar statement to 
the customer at Washington, Pennsylvania, and when we 
‘called him on the carpet’, he denied having made any 
such statements or canvass, and I would like to find out 
how he is going to ‘alibi’ his way out of this matter.” 

A. That letter reflects the opinion of a very good law¬ 
yer, Mr. Peter Klein, of Cleveland. Mr. Squires was ac¬ 
quitted by a jury which tried him on the charge men¬ 
tioned. I think I can let it rest at that. 

Q. And did you let it rest at that? 

A. We aided him in every way we could to get him a 
fair trial. We got him a fair trial and an acquittal. 

Q. And you paid the lawyer from the company’s funds, 
did you not? 

A. From the National Capital Company’s funds; yes. 
Certainly we would. We would stand back of our men. 
We would be very culpable if we would not, when he was 
accused of a false charge. 

Q. What did this mean to you, this statement here, that 
he would like to find out—the lawyer, you say, who is a 
very good one—would like to find out how Squires “is 
going to alibi his way out of this matter”? 

A. It means that Mr. Klein was convinced that Squires 
had been doing these things, but Mr. Klein was mistaken, 
and was proven mistaken by the outcome of the trial. 

Q. You say Mr. Klein was so convinced he called it to 
your attention, didn’t he? 

1736 A. That is right, and it turned out he was wrong 
in his conviction. 

Q. When you received this letter, Squires hadn’t had his 
trial, had he ? 

A. No, and I didn’t go the length of prejudging him. 

Q. And although Mr. Klein, who you paid in this con¬ 
nection, was convinced so that he went so far as to write 
vou about it, vou didn’t then- 

Mr. Smith. Your Honor, we don’t like to object in the 
midst of cross-examination, but I believe it has been 
brought out several times in connection with this matter 
that this man was tried and acquitted on this charge, and 
we feel that after that is put in evidence, unless it is 
disputed, that any further discussion or argument taken 
with regard to this is improper. 

The Court. It is perfectly a legitimate cross-examina¬ 
tion, Mr. Smith. He is trying to test this witness. I 
overrule the objection. 

Mr. Smith. Exception. 



RICHARD W. DEAVER VS. UNITED STATES 


175 


By Mr. Jenkins : 

Q. Mr. Deaver, although yon have stated this attorney 
for whom you had very high regard- 

A. And still do. 

Q. Let me finish my question, please. Was so convinced 
of Mr. Squire’s guilt, that he notified you, you, never¬ 
theless, were not so convinced as to notify the National 
Capital Company and have Squires dismissed? 

A. Indeed not. I did not prejudice Squires, and the 
event shows that I was right in not prejudicing him. 

The Court. Did you have many complaints about 

1737 Squires, Mr. Deaver, from the investors? 

The Witness. When you say “many”, I say yes. 
Over a period of years he was with us a long time and 
there were a great many investors who bought from him 
and a great many investors who wanted money sooner 
than it could come to them, and consequently that type of 
complaint. 

Mr. McNeill. Would you give me an idea what you 
mean by “great many”? 

The Witness. I suppose over the years we had as many 
as two dozen, and that is purely a guess. 

Mr. McNeill. How many did he sell to, approximately? 

The Witness. I would imagine that he probably sold 
250. And that, again, is a guess. I would have to refer 
to the records to find that out definitely. 

By Mr. Jenkins: 

Q. And in that connection. Squires made a list of ap¬ 
proximately 15 or 20 names in Pennsylvania to whom he 
wanted you to write letters to appease their minds after 
reading that article, isn’t that correct? 

A. Indeed, yes. After such an inflammatory and irre¬ 
sponsible article being flaunted in the face of the people 
who had invested with us, it was natural that Mr. Squires 
should want them set at the rest on the point at issue, 
which he did. 

Q. And, of course, you understood from Mr. Squires 
that these people were upset about it and you wanted to 
appease them in their own minds? 

A. I don’t like the word “appease”. I wanted to give 
them the information that would take away the unpleasant 
effect of such an irresponsible article that appeared 

1738 in the Rossburg Gazette. 

Q. Don’t you consider it advisable for persons 
who don’t know anything about this sort of business to 
go to the Better Business Bureau? 
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A. That is a question of opinion, and I wouldn’t care 
to express an opinion on that at all. My - opinion of 
the Better Business Bureau and its functions is not 
material. 

1745 By Mr. Jenkins: 

Q. You say Barney Lavin was the first president 
of the National Capital Company? 

A. After the Moreland Sales Company had its name 
changed to the National Capital Company, that is true. 

Q. How long was Lavin there? 

A. I would judge for about a month or six weeks after 
the change of name. 

Q. Did you know Lavin before he came there? 

A. I did not. 

Q. Who followed Lavin? 

A. Greenbaum. 

Q. Did you know Greenbaum before he came there? 

A. I think I had seen him on the street once or twice 
in Cleveland, but never had any acquaintance with him. 

Q. Did you know he had a fraud record before he came 
there? 

A. I did not 

Q. Did you make any effort to find out? 

Mr. Smith. We object to that as being improper cross- 
examination, Your Honor. 

The Court. Well, I am afraid I will have to confess 
that I didn’t hear it. 

What was the question, Mr. Jenkins? 

Mr. Jenkins. I asked the question, Your Honor, as to 
whether he knew Greenbaum before he came there, and he 
said he had seen him in Cleveland a couple of times. I 
asked him if he knew Greenbaum had a fraud record 

1746 at the time he came to the company. 

The Court. What is the basis of your objection, 
Mr. Smith? 

Mr. Smith. It is irrelevant and immaterial, and preju¬ 
dicial, and I don’t believe it is proper cross-examination. 

The Court. I think it is proper. 

He may answer. 

Mr. Smith. Exception. 

The Witness. I did not know he had a fraud record, 
and not knowing that he did, there was nothing to make 
me ask whether' he did have or not. 

By Mr. Jenkins: 

Q. Did you have anything to do with his hiring? 
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A. Nothing whatsoever. He was known by Mr. Lewis and 
presented by Mr. Lewis, and I figured if Mr. Lewis pre¬ 
sented him, he was a proper person to be presented. 

Q. Who followed Greenbaum? 

A. S. R. Smith. 

Q. Did you have anything to do with the hiring of S. R. 
Smith? 

A. Nothing whatever. I did not know him. 

Q. Who followed Smith? 

A. V. D. Zeve. 

Q. And when did V. D. Zeve come in? 

A. In the latter part of ’37; somewhere between Sep¬ 
tember and December, I think. 

Q. And when was the first time you saw V. D. Zeve? 

A. I had known V. D. Zeve in Cleveland, but not before 
he went into the organization at Cleveland headed by Mr. 
Lewis. 

1747 Q. You were friendly with V. D. Zeve, were you 
not? 

A. Not at all unfriendly. There was nothing at all un¬ 
friendly between us. 

Q. You were instrumental in getting him into the or¬ 
ganization, were you not? 

A. I was not. Mr. Lewis telephoned him in Los An¬ 
geles, I think it was, asking him to come on. He made 
all arrangements for it. I had nothing to do with it. 

Q. So Mr. Lewis conducted all the arrangements, is that 
correct? 

A. That is true. 

Q. Is that literally true? 

A. As far as I know, it is. 

Q. Let me show you the copy of a letter dated Septem¬ 
ber 16, 1937, from V. D. Zeve, and ask you if you recog¬ 
nize the initials in the corner [indicating]. 

A. I do. 

Q. D.S.R.SrJT? 

A. That is right, dictated by me. 

Q. You sent this letter to Zeve? 

A. Well, of course, I don’t know what is in the letter 
now. 

Q. The letter reads: 

“Mr. Victor D. Zeve, 

“Washington, D. C. 

“Dear Mr. Zeve: 

“This letter is to apprise you that you have been ap¬ 
pointed General Manager for the National Capital Com- 
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pany, at a salary of $200.00 per week during your 
174S incumbrancy. For your information, will say that 
my salary will likewise be $200.00 per week.” 

Do you recognize the letter now? 

A. That letter was sent to Zeve at Mr. Lewis’ direction. 

Q. You dictated the letter? 

A. Certainly. 

Q. Your salary was more than $200 a week in ’37, 
wasn’t it? 

A. AJl that time, in ’37, I don’t think I was drawing 
more than that. 

Q. Didn’t you previously testify in this trial, two years 
ago, that your salary in ’37 was $15,000 a year? 

A. That is right. 

Q. Part of the year, and $25,000 another part of the 
year? 

A. That is right. 

Q. Either of those figures is more than $200 a week, 
isn’t it? 

A. More than $200 per week, but at that time I think 
I was not drawing more than that. 

Q. Continuing: 

“Attached hereto is a balance sheet of The National 
Capital Company, showing all of its assets and all of its 
liabilities (including all accounts payable of which we 
have any knowledge) which balance sheet shows a net 
of”- 

Blank dollars. 

“The word “profit”, as contained in this letter 
1749 and hereafter, shall be deemed to be the amount by 
which the net worth at any given time exceed the 
net worth as shown by this statement, and shall have no 
other meaning. 

“During the year beginning September 15, 1937, you 
will work under bonus arrangement in addition to the 
salary, and that bonus shall be computed on the following 
basis:” 

Now, did you get the bonus arrangement from Mr. 
Zeve? 

A. In line with Mr. Lewis’ arrangements with him as 
to what it was to be, I worked it out and put it in figures 
and put it on paper. 

Q. In fact, you and Mr. Lewis consulted about these 
things closely being the principal stockholders of the 
Park Company, didn’t you? 
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A. We consulted very closely because it was Mr. Lewis’ 
arrangement with Mr. Zeve I effectuated. 

Q. (Continuing): 

“All profits earned during the year, not exceeding 
$15,000.00, shall go to you; upon payment to you of 
$15,000.00 representing profits, you shall be entitled to 
one-half of the prolits in excess of that figure. 

“Until all the present accounts payable owing to per¬ 
sons other than National Capital Memorial Park, Inc. for 
items other than space purchased by The National Capi¬ 
tal Company, and/or Lewis and Leaver, shall have been 
paid in full, and until our Company has accumulated a 
working bank balance of $3,500.00, you shall be entitled 
to draw, in any month in which the profits are $433.33 or 
more, oniy $100 per month, such profits, such draw- 

1750 ings to be paid out of the $15,000.00 above referred 
to.” 

Is that correct, Mr. Deaver? 

A. Substantially so. 1 think that is the plan that was 
worked out. 

Q. (Continuing): 

“When all accounts payable referred to in the last 
preceding paragraph have been paid in full, and when 
the working balance has reached $3,500.00, then, at the 
close of eadi month, you will draw only two-thirds of the 
profit shown for that month, such drawings to be part of 
the above-mentioned $15,000.00; one-fourth of the profits 
will be deposited by this Company in a fund to cover any 
losses by reason of the necessity for refunds in connec¬ 
tion with sales made, and one-twelfth of the profits will 
be applied for the amounts owning by the Company to 
National Capital Memorial Park, Inc., and/or Lewis and 
Deaver ; the drawing of only two-thirds of the profits will 
be continued by you until the amounts owing by The Na¬ 
tional Capital Company to National Capital Memorial 
Park Inc. and/or Lewis and Deaver, have been paid in 
full, after which time you will draw all of the profits 
until such time as the $15,000.00 goal has been reached, 
whereupon, during the balance of the year above re¬ 
ferred to, you will draw half of the profits.” 

Is that the plan under which he operated? 

A. That is right. 

Q. (Continuing): 

“In the event of your withdrawal from the organiza¬ 
tion, any profit made between September 15, 1937, 

1751 and the date of your withdrawal, shall be paid to 
you, provided that such payment shall, added to 
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profits already paid to you, not exceed the above men¬ 
tioned $15,000.00, and if, after making sucli payment to 
you, there is additional profit showing, you will be paid 
one-half thereof.” 

And that is the arrangement which you notified Mr. 
Zeve he would work under? 

A. That is right. 

Q. Then you did have some connection with his hir¬ 
ing, did you not? 

A. As an intermediary, yes. The matter was worked 
out between Lewis and Zeve, and Lewis reported to me 
what he wanted to work out, and I took it in figures be¬ 
cause Lewis wouldn’t be able to do that. 

Q. So your statement that you had nothing to do what¬ 
ever with his hiring and that that was literally correct 
was modified in this respect, is that it? 

A. Not modified in any respect. I had nothing to do 
with hiring him at all. I put in writing what Mr. Lewis 
had already arranged with him to do. 

Q. I show you a copy of a telegram dated September 
10, 1937, to Vic Zeve, Montecito Apartments, Hollywood, 
California, and signed “Dick.” 

Is that your name? 

A. That is my name. 

Q. I will read it to you: 

“Have transferred funds to bank of American N T & 
S A Hollywood California your credit Wire us what 
plane you will take and its time of arrival here. 
1752 “Dick”. 

Is that when he came to work? 

A. That -was also in pursuance of Mr. Lewis’ instruc¬ 
tions. Mr. Lewis had made all arrangements with Mr. 
Zeve. I had absolutely nothing to do with the arrange¬ 
ments that were made for his hiring. 

Q. And you say Mr. Lewis held the majority of the 
stock in the Capital Company by two shares, I believe 
you said? 

A. He owned no stock in the Capital Company what¬ 
ever and he never did. 

Q. I mean the Park Company, excuse me. 

A. He owned as many shares in the Park Company as 
I did, and there were two convenient shares issued to 
Tauber, which were signed in blank and delivered to Mr. 
Lewis, which gave him voting control. 

Q. And I believe you said he therefore used that power 
in many of the things you wanted to carry out, you 
couldn’t do? 
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A. I said at times when there were discussions between 
him and me, he would let me know that if his will was 
not carried out, he could enforce it. I think if you will 
refer to the testimony, you will find that is what I said. 

Q. Did you ever have any discussion like that about 
Squires, or any of these salesmen? 

A. Many times. 

Q. And what did you want to do on these many occa¬ 
sions that he said his will would be enforced? 

A. I wanted to talk more thoroughly wfith him than I 
did, and he insisted that not having any contacts 

1753 with that kind of person, that my influence with 
them would not be for the good of the organization, 

and that he would handle the salesmen personally and 
wanted me to stay off. 

Q. Did you think your talking with them would be for 
the good of the organization? 

A. I certainly did, and many times I did talk with 
them with that in view. 

Q. And you say Lewis told you that you shouldn’t do 
that? 

A. Lewis rebelled at all times when I had any contact 
with the salesmen. 

Q. Did you threaten to get out of the company as a 
result of that? 

A. I did not. 

Q. Didn’t you consider it important enough and neces¬ 
sary? 

A. If I had, I should have threatened to get out of 
the company. 

Q. Lewis left, I think you said, June 18, 1938? 

A. That was the last day he was in the company. 

Q. And after June 18, 1938, it was your company, 
wasn’t it? 

A. That is right. 

Q. And you had the full and complete management of 
its affairs? 

A. Of the Park Company, yes, but not of the sales¬ 
men. Zeve had complete management of the salesmen. 
I felt that inasmuch as it was a cooperative concern in 
the way of trying to make its functions come to maturity, 
that I had every right to discuss with the salesmen 

1754 whatever I might wish to discuss with them and 
did so, but I had no authority over them. 

Q. And at times you did discuss with the salesmen, 
didn’t you? 
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A. Many times. 

Q. And you told them or gave them instructions on 
occasions, didn’t you? 

A. Instructions along the line of proper conduct and 
avoiding any improper conduct. 

Q. Didn’t you also give them instructions as to how 
to sell? 

A. Along the line of the plan which I exhibited here 
and which was exhibited in the Ryan letter, yes; only. 

Q. Now, this letter to Ryan which you wrote in 1936, 
you admit you wrote that letter, don’t you? 

A. I fathered that letter completely both in the last 
trial and this one. 

Q. You said to Ryan: 

“Your card to Seldon is at hand, and I note you ask 
him for a plat to show the location of the various blocks, 
This is not being inclosed to you, and this is the reason 
why. 

“The ideal canvass in selling space in the Park to the 
customer is based not on the location of the space pur¬ 
chased by the customer, but on the theory which is en¬ 
tirely demonstrable to the customer, that location has 
absolutely nothing to do either with the date of resale 
or the price at which his space will be sold. 

“The canvass includes the following points wiiich you 
will have to clothe in your own language, but which 
1755 I will be glad to give you with fire in it the next 
time you are in Washington.” 

Did you ever give it to him with fire in it ? 

A. I don’t remember ever having met the man. I 
fathered the letter because it w T as my phraseology and 
my convictions and my plan of selling. I don’t remember 
Ryan at any time, however. 

Q. You don’t remember talking of any man by the 
name of Ryan? 

A. I just said that I don’t remember meeting him at 
any time. 

Q. And going back to the next paragraph here: 

“I go so far as to say that if before leaving the cus¬ 
tomer this part of the canvass is delivered to the customer, 
it will effectively estop him from ever making a com¬ 
plaint-” , 

WTiat was your meaning there, or your thought? 

A. If every canvass is made correctly, there will be no 
ground for complaint on the part of the customer, but if 
it is made other than correctly, it invites complaint. 
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Q. And going further, into the next paragraph: 

“In presenting this matter to the customer, I take out 
an ordinary scratch pad of about 4" by 6" in size—the 
ordinary scratch pad that stationery houses put out—and 
laying it down on the table in front of the customer I 
draw a line parallel, to the short side and back, about 
one and a half inches from the edge. I say to the cus¬ 
tomer, ‘Imagine that the highway runs along here in 
front of this short edge, and that this line that I am 

1756 drawing cuts off the front forty acres of the prop¬ 
erty. Now, I say to you, Mr. Prospect, that we 

have not sold any space in that forty-acre tract to in¬ 
vestors, and that furthermore, we will not. We sell only 
in the space back of that line. 

“ ‘The protection to the investor is as follows: At the 
time that we open our Resale Department, we will send 
to each investor a questionnaire asking first, does he wish 
to sell at this time, or does he wish to hold his space for 
a later and probably higher price ?” 

By the way, did you ever get your resale department 
in such shape that you sent out questionnaires? 

A. No. Our concept of the market that we would find, 
as it developed, was badly off. We didn’t sell nearly so 
rapidly as we thought we would, and consequently there 
was no point in sending out questionnaires asking people 
if they would sell when we didn’t have sales. 

Q. Didn’t you know, after your two years experience 
as of July ’36, that you had made a bad guess on de¬ 
mands for these burial spaces? 

A. We could not have known at that time because we 
hadn’t even opened the organization more than about six 
months, and it was only in its primary stages. There had 
been practically no sales made in 1936 for use. 

Q. However, after 1936, the date of this letter, pros¬ 
pects were told that the resales department would be set 
up and that questionnaires would be sent out. Is that 
correct? 

A. That is true. They were told that the ques- 

1757 tionnaires would be sent out when sufficient volume 
of sales to users would make it advisable to send 

out such questionnaires. There was never an intimation 
given that the minute the organization was set up, the 
questionnaires would be sent out. Questionnaires were 
only for the purpose of developing the names of those 
who wished to sell so that the sales which we had already 
made to users could be allotted to them, and if there 
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were no sales allotted to users, it would be the height 
of folly to ask who wanted to sell. 

Q. Now, going on to the next paragraph in the Ryan 
letter: 

“ ‘As replies come back from the questionnaires, a 
card is made for each reply, and those who wish to hold 
for later sale are put in a separate card tray, while those 
who wish to sell at once are filed in a tray with the 
smallest price offered in front.’ 

‘‘Then I say to this particular customer, ‘Now, Mr. 
Jones, let us imagine that you were foolish enough (and 
I use the word ‘foolish’ with force) to have offered to 
sell one of your sections at $200.00, I believe you will 
admit, Mr. Jones, that no one else would have been that 
foolish. This will put your card at the front of the tray. 
Now let’s see what happens. Our salesmen go out to the 
people of Baltimore, Annapolis, and Washington to per¬ 
suade them to come to the Park with the idea of buying 
burial space. 

“ ‘Mr. Smith comes out to look at the Park. He 
doesn’t try to hunt around for your space. He doesn’t 
know you are living, and if he did, he wouldn’t 
1758 care where your space was. All he is trying to do 
is find some space that will suit him from the stand¬ 
point of beauty. Let us suppose, now*, that he puts his 
finger on a section right close to the lake in the front 
forty acres, and says, ‘I w*ant this section’, and after some 
dickering it is sold to her for $SOO.OO. 

“ ‘Now, where do you get an offer, Mr. Jones? This is 
what happens. Your card, being the first in the tray, we 
send you a card saying ‘If you still wish to sell your sec¬ 
tion for $200.00, and will send vour deed to the K Street 
Branch of the Security Savings and Commercial Bank, 
Washington, D. C., cashier’s check for $200.00 will be sent 
you immediately, but w*e urge you not to sell at the present 
time because w*e fully believe that with the passage of time 
better prices will be obtained.’ 

“You then do one of tw*o things—either send your deed 
and get $200.00 of the $800.00 which we have received for 
the section by the lake, w*e spending the other $600.00 on 
development of the Park back of my line, or you send us 
w*ord that you have changed your mind and will not sell 
for less than $400.00. If we get that word from you, we 
scratch out the $200.00 from your card and in its place 
write $400. Then we have to see w*here to file your card, 
and let us imagine that someone had been foolish enough 
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to offer a section at $375.00. If so, that would necessitate 
putting your card back of his, and we then send him an 
offer of $375.00, and we keep up this process until some¬ 
body accepts our offer to purchase his section.” Was this 
formula ever carried out on any of the sales you 

1759 made? 

A. I would say this much about that question. 
This was not a statement of what had been carried out. 
This was . a statement of a plan- 

Q. I am asking you if it was ever carried out? 

A. That was a plan to be carried out upon realization 
of a market of sales to users in sufficient volume to make 
the plan workable. We did not find sufficient market for 
sales to users to justify us working out the plan as to the 
questionnaires. 

Q. And the answer to my question is you never used 
this plan ? 

A. No, not in its entirety. We used it up until the time 
it showed it could not be used. 

Q. Well, did you ever receive cards? 

A. We sent out no questionnaires and could not have 
received cards in answer to questionnaires if we did not 
send out questionnaires. 

Q. That is what I asked you. 

A. I have answered it. 

Q. And the fact is you scrapped this idea of this sales 
company, didn’t you? 

A. We did not scrap the idea of the sales company. 
The sales company made a very poor record of sales, and 
the man who was at the head of the National Capital 
Memorial Park Sales Company, Mr. Tauber, walked away 
from the effort along in, I would say, about August of 
1939, and I decided that instead of replacing an organi¬ 
zation under a separate corporation, that further sales 
to users would be made direct by the Park 

1760 Company. 

Q. And when did Mr. Tauber walk out? 

A. I think it was about August, 1939. It may have been 
a little earlier or a little later. I am not quite positive 
as to the date. 

Q. It was in August, 1939, you had left your offices down 
town, had you not? 

A. I think not. 

Q. When did you start operating from the chapel? 

A. I think we left the downtown offices late in Sep- 
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tember of ’39. I am not quite positive of the date, but I 
think it was in late September or early October. 

Q. At the end of the last paragraph of the letter, you 
say: 

“Now, Ryan, don’t put this aside as sw’ivel-chair advice. 
It is born of experience in the field. I have used it myself 
with tremendous effect, and even,' squawk that comes into 
the office has this same thing used upon him and he goes 
away satisfied.” 

What do you mean by “squawk”? 

A. Just what any salesman means, in the vernacular. 
It means a complaint. 

Q. Then you are advising Ryan how to avoid squawks, 
is that it? 

A. How to avoid making anyone want to complain. 

Q. Let me ask you concerning “Government Burrows 
No. 8”, which is a memorandum dated December 18, 1936, 
“To All Salesmen”. 

I think you said you were responsible for this letter 
or instruction? 

1761 A. I would like to know what it contains before I 
say so. I found one bulletin which was supposed to 
have been dictated by me, but with which I had no connec¬ 
tion whatsoever. 

Q. That was the one that was supposed to have been 
signed by Greenbaum? 

A. I don’t remember that, but my initials were at the 
corner whereas I had not dictated it, so I would like to 
know what this one contains. 

Q. This is dated December 18, 1936, and reads as fol¬ 
lows : 

“To all salesmen: 

“Considerable difficulty is being experienced in getting 
the salesmen to make out the ‘Instruction to Sell for the 
Account of the Purchaser’ correctly.” 

A. May I interrupt you. I did dictate that letter. 

Q. You did? 

A. I did. 

Q. This went out to all salesmen, did it? 

A. I assume that it did, it was intended to go out to all 
salesmen. 

Q. You say in this letter: 

“This is the most important document we have. It 
is the only one on which we can rely to keep us out of 
trouble in case the purchaser claims that the securities 
were unfairly taken from them. We are enclosing you 
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herewith a sample of the way they must be made out. Note 
particularly that the first line must show the name of 
the salesman to whom the securities were delivered; that 
the date line must be the sale as the application 

1762 taken from the customer; and that the description 
of the securities must be verbatim the way the re¬ 
ceipt left with the customer reads. 

“For your protection, we are forced to advise you that 
in the future no order will be entered until the ‘instruc¬ 
tion to Sell ’ properly made out is lodged with us. ’’ 

A. Perfectly normal instructions to do a thing right 
the way he has been instructed before that letter went 
out. 

Q. This is, then, an instruction to salesmen and went 
to all salesmen? 

A. That is an instruction to salesmen as to how to make 
out the document referred to, and nothing else. 

Q. Let me ask you, Mr. Deaver, if during the last— 
well, you have said here to this jury, have you not, that 
you gave certain instructions to salesmen, and this is one 
of them? 

A. That is. 

Q. And you have also, I think, testified in answer to 
Mr. Smith’s question that you handled practically all the 
correspondence of the National Capital Company? 

A. I did. 

Q. Now, that directly is opposed to what you said two 
years ago at the last trial, is it not? 

A. I will have to ask you to particularize. I make no 
such blanket statement. 

Q. Let me ask you if you made this answer, or if this 
question was asked you and you didn’t make this reply 
as follow's: 

Mr. Smith. We object to him reading this mat- 

1763 ter, Your Honor, unless his memory is refreshed. 

The Court. Mr. Smith, no one has said that his 
recollection wasn’t refreshed. The witness hasn’t said 
he even needs any refreshing. He said he didn’t make 
any such contract at the last trial. He either did or 
didn’t. 

Mr. Smith. It seems to me that after his recollection 
being refreshed- 

The Court. I overrule the objection, Mr. Smith. 

Mr. Smith. Exception. 

By Mr. Jenkins: 

Q. I ask you, Mr. Deaver, if upon March 9, 1943, Mr. 
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Smith didn’t ask you this question, and if you didn’t an¬ 
swer as follows: 

“Question. Did you, Mr. Deaver, ever authorize any 
salesman to make any kind of a representation as to what 
would be yielded by those depreciated securities? 

“Answer. I never authorized any salesman to say any¬ 
thing to anybody at an}’ time. I never had any instruc¬ 
tions to give to any salesman.” 

A. I think you are trying to take it out of its context. 
Its context shows conclusively that I was talking about 
the question that Mr. Smith asked me at the time. 

Q. I am only asking you, Mr. Deaver, if you remember 
that question was asked you, and you replied in that 
manner. 

A. It certainly was asked that way, and answered that 
way, and it is not in contravention of what I have told 
you. 

Q. I will ask you this, then; -when Laskey cross-exam¬ 
ined you, reading from page 1868 of the record, if Mr. 

Laskey didn’t ask you this question, and he refers 
1764 to this page that I have just read: 

“Question. And at page 1743 of the record, you 
testified in response to the following question: 

“ ‘Question. Did you, Mr. Deaver, ever authorize any 
salesman to make any kind of representations as to w’hat 
would be yielded by these depreciated securities? 

“And vou answered: 

“ ‘Answer. I never authorized anv salesman to sav 

» •> 

anything to anybody at any time. I never had any in¬ 
structions to give to any salesmen.’ ” 

A. That is correct. 

Q. Then -were you not asked this by Laskey: 

“Question. And that is literally correct, is it?” and 
did you not answer: 

“Answ’er. That is literally correct.” 

A. I did, still having to do with that particular ques¬ 
tion, and not taking it out of its context of things that 
were not under discussion. 

Q. Day before yesterday you answered both questions 
asked by Mr. Smith and myself concerning the alleged 
misrepresentations in the indictment categorically down 
the line, that you had no knowledge of any such repre¬ 
sentations being made by any salesmen. Is that correct? 

A. That is correct. 

Q. I ask you if you remember Milton How’ard, who 
testified here? 
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A. Very well. 

Q. And he was a salesman for you? 

1765 A. No, he was not. He was a salesman for the 
National Capital Company. 

Q. And on January 11, 1935, a letter from Allen E. 
Beers & Company to the National Capital Memorial Park 
Company, which reads as follows: 

“It has come to my attention that one of your repre¬ 
sentatives, a Mr. M. W. Howard, has been calling on vari¬ 
ous people in this section and, as a result, has contacted 
some of the people who have been dealing with us for 
some years past. 

“It is my understanding that Mr. Howard is inform¬ 
ing these people that he is anxious to lift the bonds of 
Clivenden Hall, so that it will be possible for the bond¬ 
holders to recover 51% of their original investment. In 
addition to this, he has told them other things which are 
simply outright untruths, and I want to take this oppor- 
tunitv to tell vou that if I discover anv instances wherein 
he has taken bonds or certificates of deposit from people 
who are clients of ours, we will prosecute the case to the 
full extent of the law.” 

Did you consider that a complaint? 

A. I considered that a statement by a brokerage house 
which was a little jealous about some other institution 
intruding on territory which they thought was their own, 
and from the customers from whom they thought they 
ought to get all the money. I talked to Howard about it 
and he denied emphatically that he had said the things. 

Q. When you received this letter from Allen E. Beers 
&, Company, from Allentown, Pennsylvania, did you 

1766 consider that knowledge to you that Howard had 
actually made them? 

A. By no means. I don’t consider anything is a knowl¬ 
edge that a man has done a thing until I have trustworthy 
evidence that he has done it. I hope that same thing will 
be followed out here. 

Q. Did you do anything about this matter? 

A. After a talk with Howard, I wrote to Beers, as you 
no doubt will have a copy of my reply. 

Q. Showing you another letter, which is later, dated 
May 21, 1935, did you get this letter from L. M. Wilkin¬ 
son, of 129 Sterling Avenue, Buffalo, New York, wherein 
he said: 

“I am interested to know if you have in your employ¬ 
ment a man named—Mr. Howard—having a Chevrolet car 
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with Washington, D. C. License, and traveling about the 
country. 

“I understand he has a letter from a company either 
National Capital Memorial Park or National Memorial 
Park. 

“He is going about asking persons to switch their 
defaulted bonds for Memorial Park, and will give 25 per 
cent higher than any broker can pay—due to his connec¬ 
tions, etc.” 

Do you recall receiving that letter, Mr. Dever? 

A. I recall receiving the letter. I don’t know who 
Wilkinson is. I don’t know how authoritative it would be. 
I certainly wouldn’t accept it as proof that the man had 
done wrong until after I had talked with him. 

Q. Did you consider that knowledge of misrepresenta¬ 
tions on the part of Howard? 

A. I would not, unless Howard would admit that 
1767 he had misrepresented. 

Q. This was the second such letter you got in 
1935 concerning Howard, isn’t that correct? 

A. At least there were two. I wouldn’t say it was the 
second or the first. I haven’t the dates in mind. 

Q. I read you the first one, dated in January of ’35, 
and this one bearing date of May ’35. 

A. The latter one, of course, is the later one, then. 
There is no question about that. 

Q. In spite of the one Beers wrote you, and then having 
received this one, you still didn’t consider that knowledge 
of Howard’s misrepresentations? 

A. I did not, because in both cases Howard denied 
making them. 

Q. So you then dismissed it? 

A. I answered Wilkinson as per the letter that you 
have there before you. 

Q. But you took no action in respect to Howard? 

A. Not after he denied that he had made those mis¬ 
representations. 

Q. Now, with respect to Squires. I think we discussed 
Burrows Exhibit No. 4, which was a letter from Peter 
Klein to you in June of ’35, in re P. B. Tussing, where 
Klein expressed his opinion that Squires was misrepre¬ 
senting the facts, and that he didn’t know how he could 
alibi his way out of this matter. 

A. Will you particularize the facts that Klein says 
Squires was misrepresenting so I will have the matter 
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straight in my mind? 

1768 Q. Well, you remember what it was, do you not? 
A. If you will particularize, there were several 

of them, I do not know which one you are talking about. 
Q. Do you remember it? 

A. I remember some of them, there are many letters, 
I would like to get the one you refer to. 

Q. The one you were talking about day before yester¬ 
day, in which this statement appears: 

“I want you to particularly note that in this indictment, 
it is stated that Mr. C. G. Squires, fraudulently and unlaw¬ 
fully, represented to Anna C. Harr, that he was a Govern¬ 
ment representative from Washington, D. C., engaged in 
the investigation of ‘Old Age Pensions.’ ” 

Do you recall that now? 

A. That is this letter of June 19, 1935 from Peter E. 
Klein in re P. B. Tussing? 

Q. Yes. 

A. Yes, as to that, this was an alleged crime for which 
Mr. Squires was tried before a court subsequently, and 
the jury found him to be not guilty. Therefore, he was 
entirely exonerated of that. That justified my opinion of 
it at the time. 

Q. But you did so testify earlier that you did not con¬ 
sider that knowledge of any crime? 

A. I certainly did not, and if I had I would have been 
certainly wrong, because the verdict of the jury showed 
that he was innocent. 

Q. You had other communications about Squires 

1769 subsequent to that time, did you? 

A. Perhaps so. Can you particularize as to 

those? 

Q. Take this letter of May 20, 1935. 

(Counsel handed a letter to the witness.) 

A. Yes? 

Q. This letter is addressed to you and it is entitled 
“In Be: Commonwealth of Pennsylvania versus P. B. 
Tussing.” 

A. Yes. 

Q. In that letter he states as follows: 

“A discussion was had with the District Attorney of 
Greensburg, Pennsylvania. He seems determined to push 
this case. He stated that there was no question in his 
mind that the scheme was a ‘flim-game’ and he felt that 
the case should be pushed with any publicity incident 
thereto. He also stated that there were at least four 
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others whose complaints they were investigating. He was 
not certain that it was the same salesmen but he was 
certain that it was our company who made the sales.” 

When you received that letter this w T as prior to the time 
Squires had been tried? Squires had not been tried at 
this time? 

A. This letter specified no particular complaints, and 
I find nothing in here except a general statement. 

Q. That is not my question. At the time you received 
this letter on May *20, 1935, Squires had not been tried ? 

A. I think that is correct, even though he had not, I 
call your attention to the fact that this letter is a gen¬ 
eralization, and I think that on its face it shows that it is 
simply some speculation on the part of some ambi- 

1770 tious district attorney, and to my mind it is not 
founded on fact. That was borne out, as a matter 

of fact, by the verdict of the jury in connection with 
Squires. 

Q. Nevertheless, you also had the information that was 
con tabled in this document that it was a “flim-game”? 

A. I do not know anything about a “flim-game.” 

Q. Do you say that this is not information, not infor¬ 
mation that vras given to you by Peter E. Klein that 
Squires was engaged in a flim-game? 

A. Far differently, it simply says that this was a com¬ 
plaint that it was a flim-game, or he characterized it in 
his own mind as a flim-game, and certainly, as far as the 
plan of the operation of this cemetery, it was not a 
flim-game. 

Q. I did not say anything about the operation of the 
cemetery. I am speaking about the information contained 
in this letter. 

A. I beg your pardon, but you said, or at least I 
interpreted your question to mean that the attorney had 
considered this a flim-game, and if I am wrong in what 
you said, I am willing to have the record read on it. 

Q. I will ask you this question. You said that the 
district attorney considered it a flim-game, and is not now 
obvious by this very letter that he considered that? 

A. The letter is self-explanatory in that regard. 

Q. Now I ask you did not the attorney in this letter 
say that he considered Squires ’ activities a flim-game? 

A. That is another question different from the question 
that you asked before. 

The Court. Just a minute. You just answer the 

1771 question. It does not matter whether it is a similar 
question or a different question. 
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The Witness. I will answer it this way that the attor¬ 
ney said that he thought it was a Aim-game, and he showed 
himself to be mistaken by the ultimate result of the trial, 
when Squires was acquitted. 

By Mr. Jenkins: 

Q. Going on with Government's Exhibit Burrows 5, 
they say: 

* ‘ They have not as yet, prepared the complaint in detail 
but stated that they would prepare the same within the 
next few days. As soon as I receive a copy of this com¬ 
plaint, I will give it some urgent thought in order to 
determine whether the complaint is defective and can be 
attacked. 

This case is now set before Alderman Walton for May 
23rd. I am endeavoring to secure a further continuance 
but if I am unable to do so, shall be prepared to go 
forward with this case on the 23rd. I will give you plenty 
of time so that you can arrange to have Mr. Tussing meet 
with me at Greensburg, in time for the trial." 

Did you consider this knowledge to you of Tussing’s 
activities? 

A. I considered it knowledge of purported activities, 
but nothing w-as set forth in detail, and the entire thing 
was a generalization; and as far as the cemetery plan 
itself was concerned, I knew that there was nothing wrong 
with it. 

Q. This man was one of the representatives of 

1772 the National Capital Company. 

A. He was, but that did not make a criminal out 
of him because he was a representative of the National 
Capital Company. 

1773 Q. By the way, Mr. Deaver, I think you stated 
that your company paid the legal expenses in con¬ 
nection with this? 

A. I did not. 

Q. Did not the Park Company pay Peter E. Klein for 
his services? 

A. No. 

Q. Or the other company? 

A. The National Capital Company. 

Q. Did the National Capital Company also furnish bond 
for Squires? 

A. It did not. 

Q. Did the other company? 

A. No. I personally put up that bond for Squires, so 
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it was not incumbent upon either one of the companies to 
do so. 

Q. That was in the sum of $7,000, was it not? 

1774 A. As I remember it, it was in the sum of $10,000. 

Q. As I understand it, you had a standing order 

with the company making these bonds for instant placing 
of bonds in connection of this character? 

A. Indeed yes, I never left things of that kind to chance. 

Q. You were prepared for it? 

A. Indeed yes, and it would have been very remiss if 
we had not been. 

Q. I show you, and ask you about this letter dated April 
15, 1936, to Mr. Peter E. Klein, with your initials RWD: JT 
on the lower left-hand corner of the second page, and ask 
you if you identify that as a letter which you wrote? 

A. That is right. 

Q. This is shortly after the last communication that you 
referred to about Squires. This reads in part as follows: 

“Your letter of the 14th is at hand and perfectly satis¬ 
factory in every way. I have the information in it already 
in the hands of Squires, who knows that he is to meet you 
at ten o’clock on the morning of Wednesday, April 22, at 
the office of N. John Serbin, Frick Building, Pittsburgh, 
Pennsylvania. 

“I am enclosing you herewith copies of the various 
papers concerning the charges against Squires.” 

That is another case? 

A. No, that is the same case. 

Q. The Lebi case? 

A. There was just one case, it was not the Lebi case. 
It was the Squires case. Squires was accused of 

1775 impersonating a government officer. Lebi was one 
of the witnesses for the government. 

Q. This letter from Pete Klein of May 20, 1935, a little 
over a month later, it seems to me is a different letter, 
the one we have just referred to, which is in re Tussing, 
you say that is the same case? 

A. No, the case against Tussing is another one. That 
is really a matter in which the state claimed that we were 
operating a security business without a license, and we 
claimed that we were not in the security business. 

Q. Reading further from this letter you say: 

“The Lebi case would naturally fall verv quickly because 
of the fact that they were not injured. We even went so 
far as to send them 55 cents to reimburse them for a tele¬ 
gram that they sent, and Squires repaid them for the 
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postage that they paid on the envelope which they used 
to mail securities to us. 

The Lebi case is the one in connection with which 
Squires mailed their securities to us in an envelope with 
the Lebi name on the upper left-hand corner showing that 
Lebi was the sender, and Lebi went to his local postoffice 
before the letter left, and persuaded the postmaster to 
let him have it, so that the certificates contained in the 
envelope never reached us at all, nor were they out of 
Lebi’s possession longer than the period from the time 
they were put into the postoffice in Lebi’s presence until 
the time that Lebi picked them up.” 

1776 You also say: 

“The Stahl case has further implications”—what 
w’as the Stahl case? 

A. It was the one case. It was not the Lebi case, and 
it was not the Stahl case, it wras the Squires case. They 
represent different witnesses. Lebi was one witness for 
the Government. Stahl wras another witness for the Gov¬ 
ernment. 1 probably should have used the words “the 
Lebi situation” and “the Stahl situation,” instead of the 
“Lebi case” and the “Stahl case.” It is a matter of 
nomenclature. I am referring to it. I w T as not referring 
to it in precise and exact legal language. I was trying to 
get him to understand to wffiat I had reference. 

Q. You say this, and I will read the whole paragraph: 

“The Stahl case has further implications which are 
more serious, and I think you will agree wre must fight this 
case out and show that Squires is innocent of the charge. 

On the first sale to Stahl we received the following 
securities for wffiich w r e received the amount shown oppo¬ 
site each:” 

Then you list a certain amount of bonds and stocks. 

A. Certain stocks? 

Q. Yes, but I will skip over the listings of those securi¬ 
ties, and you further say: 

“You will see that on this first sale w~e received a total 
of $237.05 and transferred to it from the second sale, par¬ 
ticulars about which I am showing below^, * * • ” 

1777 Then, later on down you say: 

“You also realize that if it came to the place 
where restitution was the only method by which the matter 
could be handled, w^e would have to make it regardless of 
cost, but it certainly ought to be the very last thing to 
think of, and I trust your initiative and resourcefulness to 
find a way out without having to turn back these securities 
to Stahl.” 
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Evidently you regarded that as pretty serious; is that 
correct? 

A. Are you speaking of the financial seriousness? 

Q. Just 4 * serious / 9 The fundamental point there is that 
it was rather serious. 

A. I say, as you just read, that if restitution was the 
only method by which the matter could be handled, we 
would have to make it regardless of cost. Of course, that 
would be serious. 

Q. Yes. 

A. I do not read anything into it beyond that, nothing 
else. 

Q. You say, as a matter of fact, that “if it came to the 
place where restitution was the only method by which the 
matter could be handled, we would have to make it regard¬ 
less of cost.” Is that it? 

A. I think that question answers itself. 

Q. I think so. Turning now to the top of page 3 of this 
same letter, you say: 

“It looks to me as if Stahl, watching the stock mar-- 
ket, saw that the prices on his formely held securi- 
1778 ties were increasing, and that he was sorry he had 
made the deal and is suing the charge against 
Squires as a lever to get back his stuff.” 

In that connection I want to refer back for a moment 
to the previous paragraph in which you say, “ * * * 

but it certainly ought to be the very last thing to think 
of, and I trust your initiative and resourcefulness to find 
a way out without having to turn back these securities 
to Stahl.” 

Then you go on to say: 

“It looks to me as if Stahl, watching the stock market, 
saw that the prices on his formerly held securities were 
increasing, and that he was sorry he had made the deal 
and is using the charge against Squires as a lever to get 
back his stuff. 

“I am also enclosing you herewith a copy of the state¬ 
ment that Squires made to the representative of the Depart¬ 
ment of Justice on August 1,1935, so that you may have this 
in your possession. I have just been talking to Meyer 
Sawyer, and he advises me that the United States Assist¬ 
ant Attorney Krause, who was present at our interview 
yesterday, is writing to Commissioner Knox advising him 
of how the matter is being handled, and Sawyer assures 
me that the conditions are such that Krause mil not ask 
more than $1,000 bond.” 
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In the next paragraph you say: 

“I am handing you herewith United States three per¬ 
cent Treasury bond No. 113805E, with coupons 22 et seq. 
attached, said bond being in the amount of $1,000, and 
would ask you to use this for bail bond for Squires 

1779 for appearance before Commissioner Knox, sending 
us proper receipt. This bond is dated September 

15, 1931 and is due September 15, 1955, being redeemable 
on and after September 15, 1951.” 

In view of that would you say that your furnished bond 
in the amount of $1,000, and you also furnished bond 
for Squires before the Commissioner, Commissioner 
Krause, or rather Commissioner Knox, I believe it is, in 
the amount of $10,000? 

A. 1 was wrong about $10,000. Their first thought was 
that it would be $10,000, but after this conference was 
over, they agreed upon $10,000 being cut down to $1,000. 

I had forgotten about that. 

Q. Is it not a fact that you put a bond for Squires in 
the amount of $1,000 and also in the amount of $10,000? 

A. I may be incorrect, but my recollection is that it 
was not necessary to put up the bond for more than 
$1,000. I might say that whenever it was necessary to 
put a bond, I put it up without any equivocation at all. 

Q. This letter also says: 

“Squires has an uncle here in Washington by the name 
of John W. Smith, who Squires says is an attorney in j 
the Treasury Department, high up in official function, 
and with a hundred or so attorneys under him, and this 
uncle, Smith, without knowing that Squires is in any 
trouble of any kind, urges Squires when in Cleveland to 
contact Tom Mather, who, Smith says, is in charge of a 
new federal office recently located in Cleveland at 415 
Hanna Building. 

I have instructed Squires to stay away altogether 

1780 and wait until w T e ask for him to make this con¬ 
tact, and I am giving you this information only on 

the basis that if you think any wires can be pulled through 
such connection, you will be in possession of the infor¬ 
mation. 

You thought this case w^as serious enough in connection 
with Squires that you would help him out with a bail 
bond? 

A. I would do anything to keep an innocent man from 
being punished. 

Q. And you also thought this case was serious enough 
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against Squires that you were willing to pull any wires 
that you thought could be pulled? 

A. My answer is the same, I would do anything to keep 
an innocent man from being punished. 

Q. You would do it even though it was illegal? 

A. No, I did not say that. I said 1 would do anything 
I could, and I meant anything that was proper, and noth¬ 
ing beyond that. 

Q. “Anything” is a pretty broad statement, is it not? 

A. It is so broad that I stand by it. 

Q. Here is another one received from Mr. Peter Klein, 
a letter dated May 27, 1938, which is Re: Van Duzen— 
Jackson, Michigan, and which reads: 

“Dear Dick: 

“I had a conference with Mr. Edward F. Behan, 
Prosecuting Attorney at Jackson, Michigan. Incidentally, 
I might inform you that he is the same prosecutor with 
whom we made a former settlement on behalf of Sarah E. 

Warner, at Concord, Michigan. 

1781 “I sent to Mr. Behan’s office in the company with 
Mr. Burney E. Brower, and in spite of that fact, I 
found Mr. Behan extremely unreasonable, arbitrary and 
definitely prejudiced against the National Capital Com¬ 
pany. 

At the end of the conference he finally opened up and 
said that in so far as he was concerned he was not overly 
anxious to press any charges, but that he had received 
word from the Attorney General’s office at Lansing, 
Michigan that a warrant should be issued against Squires 
and the officers of the National Capital Company for 
violation of the Securities Act. If a warrant is issued, 
it will be based upon the recent opinion rendered by one 
of the Assistant Attorney Generals. They seem to be 
anxious to make a test case and find out once and for 
all whether these transactions in the State of Michigan 
should be cancelled. 

While I was in Jackson, Michigan, I wanted to get in 
touch with an attorney who is now connected with the 
Attorney General’s office at Lansing, but unfortunately, 
he was not in the office and will not return until Satur¬ 
day. I intended to call him tomorrow in order to receive 
some further information from the ‘front ranks’. Whether 
he will give me the information I am seeking, I can not 
at this time state. 

We were given one or two alternatives by Mr. Behan. 
He stated that if we could satisfy Mrs. Van Dusen that 
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this transaction is satisfactory to her, that he would not 
under those circumstances issue a warrant. On the other 
hand, he said that if no satisfactory settlement 

1782 is made, he will have to follow instructions and 
issue a warrant which he intends to do. I have 

no doubt in my mind but what a warrant will be issued 
unless this matter is adjusted. 

It is therefore, my suggestion that you send someone 
to see Mrs. Van JDusen in order to lind out whether some 
compromise settlement can be reached. I would not want 
you to send someone who is an officer of the company or 
in any way connected with this transaction. I think my 
reasons for making this request are obvious.” What was 
that reason? 

A. That reason is that the whole institution of the 
procedings in Michigan had been upon the Michigan 
State authorities claim that we were in the securities busi¬ 
ness. There was no intimation of any wrong-doing, but 
the State authorities instituted a persecution in the same 
way that the Post Office Department has made the people 
dissatisfied when they were not dissatisfied with the state 
of affairs that had existed theretofore. 

Q. You think that was done by the Post Office De¬ 
partment? 

A. I think many people who were made dissatisfied by 
the Post Office Department would not have been dis¬ 
satisfied otherwise. 

Q. Do you not think it was rather the loss of their 
money that made them dissatisfied? 

A. I do not think that they lost their money yet. 

Q. I will ask you this question again, which I submit 
you did not answer, and in that connection I will 

1783 read this paragraph just following, which reads 
as follow’s: 

“It is therefore, my suggestion that you send some¬ 
one to see Mrs. Van Dusen in order to find out whether 
some compromise settlement can be reached. I would not 
want to send someone w r ho is an officer of the company 
or in any way connected with this transaction. I think 
my reasons for making this request are obvious.” 

A. Oh, you are referring to the paragraph below 
that? 

Q. Yes. 

A. Very obvious. Yes. 

Q. I had intended to refer to that before. 

Q. Obvious, for w T hat reasons w^ere they obvious? 

I 

| 

I 


I 
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A. That if we were to send people into that town, that 
they would be apt to be incarcerated for such intrusion 
into the territory. 

Q. Well then, this is at least three indications over the 
years from 1936, 1937, 1938, about Squires? 

A. This last letter referred to in nowise relates to 
Squires. 

Q. Squires is mentioned in connection with that sale. 

A. Yes, but not with respect to any wrong-doing, only 
with respect to the contention of the State that he was in 
the securities business. 

Q. That is the only charge? 

A. It was charged, but it was not a charge of wrong¬ 
doing, it was not that, you have charged me here with 
wrong-doing, but you have not proved it, and the 
1784 same thing was true in the case of Squires. 

Q. In answer to this Klein letter which I have 
just referred to, there is attached to it your reply which 
is dated May 28, 1938, and which reads as follows: 

“Mr. Peter E. Klein, 

Union Trust Buildring, 

Cleveland, Ohio. 

Dear Pete: 

Your letter of the 27th regarding the Michigan matter 
is at hand, and after a consultation with Vic we decided 
that he would call Mrs. Van Dusen by phone and invite 
her down here with the idea of settling up any differences 
that might exist. He did so call her, and she informed 
him that her general health was such that she could not 
make the trip. 

He then proposed to her that she send her deeds down 
here with a letter asking that her affairs be worked out 
on a basis of a down payment and monthly payments, 
so that we could get money rolling to her right away. 
She fell in with this play; said she did not want litigation 
or trouble, and would be glad to cooperate with us in 
every say. She promised to write the letter today so 
that we vrould get it Tuesday. 

I shall keep you posted" as to the progress of this 
matter, and it may be that it will be handled in such a 
way that we can give you evidence to show Mr. Behan 
that Mrs. Van Dusen is perfectly satisfied. 

Answering your question, would say that beginning 
July 28, 193(^-the first sale in 1936—we have made a 
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total of $19,125 of sales in Michigan which are still 

1785 in existence and less than two years old. 

Sincerely, 

RWDJT” 

You yourself then did settle this matter? 

A. The records will show whether I did or not. I 
have no instant recollection, I think you misread or mis¬ 
apprehended one of the words in there, but I did not use 
the word “play,” I am sure that I did not use the ex¬ 
pression “she fell in with this play” and I am quite sure 
that I did not make any such statement as that. 

Q. What do you think you said? 

A. “Fell in with this plan.” I never used the word 
“play” in that connection. 

Q. You look at this letter and say whether it is “play” 
or “plan.” 

(Handing the letter to the witness.) 

A. This letter, obviously has a letter struck over it, 
and I would like to say that it is obvious that the typist 
first struck the letter “y” and then she erased and struck 
the letter “n”. I think it is obvious that she did that. 

Q. Let us let the jury see it. 

(The letter is handed to the jury who inspects same.) 

A. But even if there had been no strike-over, I still 
say that she miswrote this, because I never used the word 
“play.” 

Q. You did use the word “squawk”? 

1786 A. I did use the word squawk. But I never used 
the word “play” in any such connection. 

Q. Do you remember what salesman had connections 
with the Raup sale? 

A. How do you spell the name? I do not recognize it. 

Q. R-a-u-p. 

A. I do not know, the book of the company will show 
if you want to find out. 

Q. Let us see. 

A. The accounts receivable book, which is arranged 
alphabetically. 

(Counsel inspects the accounts receivable ledger.) 

Q. Using this, perhaps this "will refresh your recollec¬ 
tion, this is a letter with a newspaper clipping where the 
reference is made to a list. 

A. If her name is on that list, it would mean that she 
was his sale. 

Q. It mentions here, “Enclosed find receipt,” and so 
forth in connection with the M. & 0. bonds, I believe it is 
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the M. & 0. Paper Company bonds, issued by Mrs. Eaup, 
let me find it, that is, issued for the Mrs. Eaup sale. 

A. If it is the same spelling, why it is undoubtedly his 
sale. 

Q. I was just trying to locate it. “Enclosed find re¬ 
ceipt and checks for M. & 0. Paper Company bonds issued 
for Mrs. Eaup sale.” 

A. As I said before, if it is the same spelling, why, it is 
undoubtedly his sale. 

Q. So, then this letter of April 12, 1937, which 

1787 says, and since it bears at the bottom of the letter 
your initials EWD :JT, 1 assume it is from you, 

that you dictated it? 

A. Yes. 

Q. It reads as follows: 

“This morning one Philip A. Eaup came into the office, 
accompanied by his attorney, Clair Groover of Lewis- 
burg, Pennsylvania. 

Eaup is the son of Mrs. Sallie M. Eaup, deceased, for¬ 
merly of Milton, Pennsylvania, who on July 27, 1936, 
made application to us for space in the Park and on Au¬ 
gust 6, 1936, again made application, we deeding her, re¬ 
spectively, 2-5/6 sections and 5-5/6 sections. 

The attorney said, rather vaguely, that there had been 
misrepresentations in connection with the sale.” That 
was the fourth letter that we have considered concerning 
Squires. 

A. It falls of its own weight, if you will read on and 
in the letter you will see that I could not find out from 
the man where the son of this deceased woman had 
claimed, in fact, that it was honestly a misrepresentation, 
and he had no basis upon which to claim it. 

Q. Was that because the son of the deceased woman 
did not have all of the facts, and because in here you say: 

“Needless to say, I felt some reliance on the fact that, 
with the customer deceased, it was improbable that any 
real evidence of misrepresentation could be adduced.” 

A. Indeed, yes. I want real evidence. I do not want 
hearsay, I hope that is the rule always. 

Q. You felt confident that they would not be 

1788 able to prove any misrepresentation because the 
lady was dead? 

A. I expressed no such thought, nor did I indulge in 
any such thought, nor did I imply any such thought. I 
expressed the fact that the case would fall of its own 
weight, because of lack of evidence. 
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Q. Did you post bond for Squires in the case of Clear¬ 
field, Pennsylvania, the letter from Peter E. Klein of 
January 19, 1937, Commonwealth versus C. G. Squires? 

A. If bond was necessary I put it up, but I have no 
instant recollection of it. 

Q. You recall that he entered a plea of nolle contendre? 

A. His attorney entered that plea for him. He did not 
know that it had been entered. 

Q. His attorney was Peter E. Klein, was he not? 

A. Yes. 

Q. You say he had good judgment. 

A. I think I have said so, but—I have not denied that; 
but I deny that nolle contendre means a plea of guilty. 
The law books make a plea of nolle contendre different 
from a plea of guilty. They make quite a difference 
between the plea of guilty and the plea of nolle contendre. 

Q. You mean you know that nolle contendre means 
guilty, does it not? 

A. It does not mean a plea of guilty, not as I under¬ 
stand the law, there is a substantial difference between 
the plea of guilty and the plea of nolle contendre. 

The Court. Please do not state the law. The Court 
will instruct the jury concerning the law. Mr. Jen- 
1789 kins, this last matter of which you make reference, 
you say was in Clearfield, Pennsylvania? 

Mr. Jenkins. Yes, your Honor. 

The Court. Is that a different case from the one you 
have just been talking about? 

Mr. Jenkins. Yes, your Honor. The other case involved 
Mr. Trussing. Do you care to see this? 

The Court. No, I do not. Proceed. 

By Mr. Jenkins: 

Q. This is one of a number of claims in Pennsylvania 
which was brought to the attention of the District Attor¬ 
neys office, and which vou settled. 

A. There were several cases where the entire amount 
received from the customer was returned to them and full 
releases obtained from them, and when I say that I mean 
that they were releases saying that they were not guilty 
of any civil or criminal offense. 

Q. Well, you understand that the District Attorney’s 
office has nothing to do with a civil settlement, do you not? 

A. At all events that is the way each of the releases 
read. 

Q. Thereafter, this statement which is made up in Clear- 
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field, Pennsylvania, in 1937, was a reflection of a settle¬ 
ment which was done in order that a criminal prosecution 
would be avoided ? 

A. In order that the whole case might be quashed. 

Q. Including the criminal cases? 

A. Including anything, civil or criminal. 

Q. Do you remember this letter from Peter E. 

1790 Klein of January 19,1937, where he says: 

“Dear Dick: 

I am writing this letter from Mr. Arnold’s office in order 
to save time, as we have reached the conclusion that these 
cases at Clearfield should be settled at once.” And the 
words “at once” are underscored. “The following claims 
are in the hands of the local District Attorney for settle¬ 
ment: 

Mrs. Chester Maines, Bigler, Pennsylvania, $400. 

Charles and Mvrtle Bailev Clearfield, Pennsvlvania, 

$ 1 , 000 . 

Mabel Miller, South Brady Street, DuBois, Pennsyl¬ 
vania, $264.60. 

Mabel Johnston, Penfield, Pennsylvania, $500. 

A. B. Lansberry, $463.67. 

Abbie Lansberry, $25.92. 

"William Weber, DuBois, Pennsylvania, $161.59. 

Edward Jury, $713. 

Olive Pelton, $419.83. 

Amanda Spaclunan, $1,074.78. 

Henry J. and Mrs. Susie Wingert, DuBois, Pennsyl¬ 
vania, $598.69.” 

Did you settle those claims? 

A. That is right. That is right. 

Q. Also, in this letter, in connection with these claims, 
Mr. Klein says: 

“If these people are not satisfied with the return of 
their moneys Squires will have to stand trial and 

1791 that is the long and short of it unless you feel 
otherwise inclined.” 

You did not feel otherwise inclined and therefore you 
paid the claims? 

A. Always, a person or a corporation chooses between 
two things, that thing which is to the greatest advantage 
to the business, and in our opinion this settlement was to 
the best advantage of the corporation. 

Q. Therefore you had at least four instances here where 
charges of misconduct were made against Squires? 

A. That is right. 
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Q. You did not consider that sufficient knowledge of 
misrepresenting your company to go and cancel the con¬ 
tract with the National Capital Company? 

A. No. I thought it was much better to have a monetary 
loss than to subject him to that long trial, I did not want 
to subject that man to a long trial. 

Q. On the other hand, this letter that you were shown 
day before yesterday, and this morning, and the news¬ 
paper clipping, and the letter from Squires asking you to 
write out letters to his customers—I show you a letter in 
that connection to the National Capital Company from 
Lehighton, Pennsylvania, dated April 11, 1935, from 
George C. Evert, 239 Carbon Street, Lehighton, Pennsyl¬ 
vania, in which he says: 

“The National Capital Company, 
Washington, D. C. 

Dear Sirs: 

I received your letter in regards to my $500 certificate 
in which you say you only received $47.30. I could 
1792 have done much better myself as I was offered al¬ 
most that much for a $100 bond. "When Mr. Squires 
was with me I understood him to say that the Government 
was buying in these bonds and with this understanding 
I gave them to him. He says they will pay the largest 
price available. Now of course you say that you have con¬ 
verted them into some cemetery plots. I think I was 
fooled very badly by him as I expected to get cash money 
for that bond. I am badly in need of money so I wish 
you would send me that $500 certificate of the Arlington 
Apartments as quick as possible as I can get much more 
money than you say you did. I am out of work, my taxes 
are overdue so I wish you would send it back to me and 
of course I will pay the amount back to you that you 
send me. 

Hoping this will be satisfactory to you. If not I must 
go about it in a more lawful way. 

Sincerely yours, 

George C. Evert, 

239 Carbon Street, 
Lehighton, Pennsylvania.” 

Do you recall having received that letter? 

A. I do not, but I suppose that I did receive it if it 
were in the file and properly taken out. 

Q. Did you not consider that further evidence that 
Squires was misrepresenting your company? 
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A. I thought it might be well to look—well, I think it 
might be well to look at the report to see what I said. 

Q. Did you consider it? 

1793 A. I tell you that I have no recollection of the 
case whatsoever. 

Q. I show you a copy of your reply and at the lower 
left-hand on the back of the page the initials DFSP Jr: 
JT, and ask you if you wrote that letter? 

A. That is right. 

Q. This letter is dated April 15, 1935, and reads as 
follows: 

“April 15, 1935. 

“Mr. George C. Evert, 

239 Carbon Street, 

Lehiffhton, Pennsylvania. 

Dear Mr. Evert: 

Your letter of April 11 is at hand, and I have gone 
carefully over what you say. 

You seem to overlook the nature of the transaction 
which you made with us. On October 31, 1934, we 
acknowledged your order that you had given to Mr. 
Squires for cemetery lots in National Capital Memorial 
Park, and on November 2 wrote you itemizing the securi¬ 
ties which you had given to Mr. Squires to have him sell 
for you and use the proceeds toward the purchase of space 
in the Park. 

In November 13 we advised you that the total price 
realized from the sale of the securities enabled us to 
send you a check for $7.05 in addition to a deed for one- 
third of a section in the Park, and with our letter of 
November 13 we enclosed you check for $7.05. 

You now ask us to send you the $500 certificate of 
deposit covering the bond on the Arlington Apart- 

1794 ments. From the foregoing you can readily under¬ 
stand that we do not have the bond, but did do 

what you agreed with Mr. Squires we should do—namely, 
sell your securities and use the proceeds to purchase 
space in the Park for you. 

The plan of operation is that out of the money received 
from the sale of these lots, the Park will be developed 
into condition for those who need cemetery space for 
burial purposes, the hope naturally being to sell this 
space to them at very much higher prices than is charged 
to the investor at this time. Whereas these two lots 
which were deeded to you were billed to you at $25 each, 
cemetery space that is ready for burial in Washington 
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commands a price of from $75 per lot up, so that you can 
see that if vou can content vourself to hold these two 

•r V 

lots until it is possible to complete the Park and sell them 
to those needing burial space, there is a fine margin of 
profit for you. 

You readily realize that we could not build the Park 
if we kept on hand the securities that we took in. Further¬ 
more, if it were justifiable for us to keep the securities, 
it would likewise have been justifiable for you to keep 
them. 

The whole basis of the transaction was that you and 
Mr. Squires both agreed that it would be wiser for you 
to hold the space in National Capital Memorial Park than 
to hold the securities which you were holding. 

I am enclosing you a stamped envelope for your reply, 

and would ask you to advise me just what there is 

1795 in connection with this transactions that makes 

vou other than satisfied. We feel that vour in- 
•» •• 

terests are our interests, and we of course want you to 
know everything in connection with the transaction which 
took place between yourself on the one hand and Mr. 
Squires on the other. 

Awaiting your reply we are 
Sincerely yours. 

The National Capital Company. 

DFSP JrrJT.” 

In here he refers to this letter dated the 11th. 

A. The 11th of what? 

Q. The 11th of April, 1935. 

A. I am wondering whether this one refers to here. 

Q. This one refers here to the letter of April 15. 

A. And that refers there to November, 1934. 

Q. T am asking you this—if you will permit me, 
please—here is the letter to the National Capital Company 
dated April 11, 1935. 

Here is a reply to George Evert dated April 15, 1935, 
four days afterwards. Now, at the time you wrote that 
letter on April 15,1935, you say nothing at all to this man 
about representations and the statements he makes that 
Squires had done certain things which would be ordinarily 
regarded as misconduct. 

A. After all, it is obvious that his letter is entirely 
without credence, because of the fact that the previous 
November we had submitted to him an exact statement 
of the entire transaction and if there had been any such 
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truth in his statements as he sets forth here, he 

1796 would have said so at the time, and if he did not 
do so and waited all of this time, months and months 

and months afterward, it is perfectly obvious that it is not 
true. 

Q. So, you merely answer his letter and say that this 
was done in accordance with the agreement between him 
and the company, and you do not refer to anything else. 

A. These letters with reference to the agreement here, 
our confirmation went to that immediately at the time 
of the sale, and then this is six months later, six months 
later he comes in and says he did this and that, and I 
simply can not accept that sort of a letter. It is with¬ 
out any credence whatsoever. 

Q. Going on from that, Mr. Squires—I want to pursue 
this matter of Mr. Squires a little further, at least 

1797 for the moment, do you recall having received a 
letter concerning Mr. Squires from Robertsdale, 

Pennsylvania, dated August 16, 1938 from Mr. Chas. A. 
Edwards. 

A. The name is not familiar, but I probably received it. 
Q. Let us see if you did. The letter reads as follows: 

Robertsdale, Pennsylvania, 

August 16, 1938. 

“The National Capital Company. 

Dear Sirs: 

Your letter of August 11th received and contents noted. 
When I bought these lots from the National Capital 
Company your representative, Mr. Squires, told me after 
two years I could sell these lots and get my money and it 
has been three years since I bought them. I would like 
for you to put these three lots No. 4, 5 and 6 on the 
market and see what you can get for them. You told me 
there was no depression in Washington. So you ought to 
be able to sell them to someone down there at a good 
price. I have some repairing that has to be done between 
now and October 1st, and I need some money to do with. 
I will have to sell these lots or borrow the monev and 
T do not like to borrow the way times are at present. 
Please let me hear from you in regard to this matter as 
soon as you can. 

Yours very truly, 

Chas. A. Edwards, 
Robertsdale, Pennsylvania.” 

1798 Do you recall that letter? 

A. f do not recall it, but I do not say that I 
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did not receive it. 

Q. The statement that Squires made that he, after two 
years, he could get his money, do you regard that as 
lmowledge of misrepresentation by Squires? 

A. I say I do not recall having received it, I can tell 
you what I thought about it if I had a reply there to 
the letter. 

Mr. Smith. May we have the date of that letter? 

Mr. Jenkins. August 16, 1938. 

By Mr. Jenkins: 

Q. Do you recall the initials or recognize the initials 
DFR:JT on this letter? 

A. I do. I wrote this letter. 

Q. This letter reads as follows: 

“ August 20, 1928. 

“Mr. Charles A. Edwards, 

Robertsdale, Pennsylvania. 

Dear Mr. Edwards: 

Your letter of August 16 is at hand, and we note that 
you wish Lots 4, 5 and 6 in Section 341 put on the market, 
and we will have to ask you to advise the price at which 
you w’ould wish them listed. If you will let us know this, 
we will list them at the price you set, and will advise you 
of results. 

Sincerely, 

The National Capital Company. 

DFR:JT.” 

1799 This answer contains nothing in answer to this 
charge that Squires told him after two years he 
could get,his money. 

A. It answers fully the question he asked here, namely, 
to get some money. 

Q. Does it answer anything about two years? 

A. It makes no comment on it at all. The letter speaks 
for itself. 

Q. I hand you another letter from Milton, Pennsylvania, j 
March 17, 1937, reading: 

“The National Capital Co., 

912 Fifteenth Street NW., Washington, D. C. 

Gentlemen : 

I wish to call to your attention your letter to me dated 
September 7, 1934. in which you acknowledged receipt of 
various bonds in the amount of $5,600, given to your Mr. | 
Gall for space in National Memorial Park. I understood ! 
at the time these bonds were sent you that an adjustment I 
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or settlement would be made in two years for my space 
in the Park, or September 1936. It is now March 1937— 
six months overdue, and I would appreciate it very much 
if you would give me some definite data regarding the 
status of this matter. Mr. Squires assured me repeatedly 
that I would receive this settlement some time in Sep¬ 
tember 1936, and I am therefore considerably annoyed at 
the delay. Especially so as I know numerous bonds of 
the issue sold through the F. H. Smith Company have 
been making substantial payments on account of same. 

Mr. Squires left us under the impression the last 
1S00 time he was here, in September, that he would call 
again the latter part of that month, but has not 
done so up to this time. 

By referring to your records you will also find that my 
husband, J. W. Eckman gave to Mr. Squires, and you 
acknowledged receipt of same on February 1, 1936, bonds 
in the amount of $2,300, and at the same time our daugh¬ 
ter Mrs. Alice H. Eckman Bastian of Williamsport, Penn¬ 
sylvania, gave him some bonds, the receipt of which you 
acknowledged, and we understood settlement for these 
bonds or space in the Park, would be made in two years. 

I trust you will reply promptly and definitely, as we are 
growing quite anxious about the whole matter, in view of 
various rumors reaching us, and as my husband is em¬ 
ployed in a bank here, and has inquiries frequently re¬ 
garding the responsibility' and general business methods 
of your company, he is placed in a very embarrassing 
position in consequence of your delay in making the set¬ 
tlement of my space in your Park. 

An early reply will be much appreciated, and enable 
us to be governed accordingly. 

Yours very truly, 

Mrs. Maggie B. Eckman:, 

252 Vine Street 

Do you recall having received that letter? 

A. I do not recall receiving it. I probably did. 

Q. And I will ask you whether or not you did not write 
the following letter to Mrs. Maggie B. Eckman, which is 
dated March 18, 1937. You will notice that this is a long 
letter of three pages, and I will ask you to listen 
1801 carefully as I read it to you. It reads as follows: 
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4 ‘March 18, 1937. 

“Mrs. Maggie B. Ecioian, 

252 Vine Street, Milton Pennsylvania. 

Dear Mrs. Eckman: 

“Your letter of March 17, is at hand, and I have looked 
up our records and find that you are owner of two sec¬ 
tions in National Capital Memorial Park; that Mr. Joseph 
W. Eckman is owner of three sections; and that Mrs. 
Alice Eckman Bastian is owner of 1-1/6 sections. 

Our records show that you had us sell for your account: 
“$1,000 Certificate of Deposit, Fairfax Hotel of Pitts- j 
burg. 

$1,600 Certificate of Deposit, Cavalier Apartments of | 
Washington. 

$500 Certificate of Deposit, Hilltop Manor. 

$900 Certificate of Deposit, Fairfax of Buffalo. 

$100 Certificate of Deposit, Fifth Avenue Apartment of 
Pittsburgh, 

for all of which we received $307.50, returning you a draft 
for $7.33 for which the bank charged us 17 cents, and re¬ 
taining $300 of your money for which we deeded you the 
two sections in National Capital Memorial Park. 

Our records also show that Mr. Eckman had us sell for j 
liis account * 

1802 $300 Certificate of Deposit, The Arlington Apart¬ 

ments. 

$300 Certificate of Deposit, Law & Finance Building. 

$300 Certificate of Deposit, Cleveland Hall Apartments, j 
$200 Certificate of Deposit, Chatham Apartment Hotel. 
$200 Certificate of Deposit, Fifth Avenue Apartment. 
$200 Certificate of Deposit, Fairfax of Buffalo. 

$200 Certificate of Deposit, Minnesota & Ontario Paper : 
Company. 

$100 Certificate of Deposit, Fairfax of Philadelphia. 

$100 Certificate of Deposit, Albert H. Kohlhaas, 
for which we received $512.08, returning him check for 
$62.08 and retaining $450 of his money for which we 
deeded him the three sections in National Capital Mem¬ 
orial Park. 

Our records also show that Mrs. Bastian had us sell j 
for her account: 

$500 Certificate of Deposit, Law & Finance Building. 

$300 Certificate of Deposit, Insurance Exchange Build- | 
ing. 
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$100 Certificate of Deposit, Chatham Apartment 
Hotel. 

1803 $100 Certificate of deposit, Cleveland Hall Apart¬ 
ments. 

$100 Certificate of Deposit, Minnesota & Ontario Paper 
Company. 

for which we received a total of $164.56, we deeding her 
1-1/6 sections in the Park at a price of $175 and absorb¬ 
ing the small loss of $10.44. 

Prom the foregoing, you can readily see that the con¬ 
dition today of bonds issued through the F. H. Smith 
Company has no relationship to your transaction with us, 
as we do not hold any securities that our customers ask 
us to sell for their account, but turn them into cash 
immediately, using the cash to enable us to go ahead with 
the development program and the creating of the main¬ 
tenance fund, the interest from which is to take care of 
the Park when finished. 

At the time you made your purchase, there has been 
very little done towards the development of the Park, 
and you might be said to have purchased entirely on 
faith, but since the time of your purchase development 
has gone ahead very rapidly indeed, and to date we have 
spent upwards of $180,000 making National Capital Me¬ 
morial Park into America’s finest burial estate. We have 
likewise been building up a perpetual care fund, the in¬ 
terest from which will take care of the Park when com¬ 
pleted, and the principal in that fund is now upwards of 
$49,000. 

To review our plan quickly, so that your mind will be 
clear as to the detail of your transaction with us, 

1804 you and other investors purchase space from us at 
the low pre-development price of $150 per six adult 

burial space section, and the receipt of this money by 
us enables us to go ahead with the development of the 
Park and the creation of the perpetual care fund. 

When the improvements are far enough along to justify 
asking the citizens of Washington, Baltimore, Annapolis 
and intervening territory to visit the Park with the idea of 
. purchasing space for burial purposes, we will have salesmen 
go out to effect those sales. When you realize that the 
cost of six adult burial spaces in Washington’s old-style 
cemeteries with their ugly tombstones is now costing from 
$450 per section and up, you can readily see that your 
transaction has great possibilities. 

There is no doubt in my mind that you are reporting 
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correctly that Mr. Squires thought, at the time that you 
made your purchase, that we would be able to have the 
Park in such shape at the end of two years that we would 
be ready to ask the people of this vicinity to purchase 
space for burial purposes, but, as you are well aware, 
plans of this kind do not always come out exactly in 
accordance with the hopes of those who are doing the 
work. 

We are not in the least discouraged about the program, 
because everyone who visits us marvels at the develop¬ 
ment that has taken place and the accomplishment that 
we have shown. j 

1 would suggest that you do not allow’ yourself to 
1S05 be concerned with rumors that you may hear, as the 

easiest thing for anyone to do is to talk unfavorably ! 
about things which he has no personal knowledge. 

We should be happy indeed if any of you could arrange 
to make us a visit here at Washington and see for your¬ 
self what is going on here, as w r e know’ that you, like I 
everyone else visiting the Park, w’ould be enthused over 
not only what has been done, but also the possibilities of 
profit in the transaction you have made w’ith us. 

Sincerely, j 

The National Capital Company. 

DSRS:JT.” | 

Do you recognize your initials DSRS:JT? 

A. I do. j 

Q. Do you admit having written that letter? 

A. I do. 

Q. Do you recall whether or not you considered this 
knowledge brought to your attention as a misrepresenta¬ 
tion by Squires? 

A. I think my reply indicates just what recollection I j 
do have of it. As a matter of fact you have read the let- ! 
ter, and I think that letter is self-explanatory and answers j 
all of your questions very fully. I sat down and w’rote 
this lady this three-page letter and explained this thing 
very carefully to her. 

Q. Do you consider this incoming letter from her as 
knowledge of misrepresentation that Squires had guaran¬ 
teed the money in two years? 

A. I said in the letter that I did not think that he 
1806 had guaranteed it. 

Q. So you do not consider that as any knowledge 
of any misconduct by Squires, do you? 

A. That is right. 


■ 

i 


I 
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Q. Here is a letter dated Confluence, Pennsylvania, Sep¬ 
tember 13, 1938, written by Ella E. T. Bird and reading 
as follows: 

“To the National Capital Company. 

Gentlemen : 

“I am writing you for information. 

I am wanting to know facts, the real truth about this 
‘National Capital Memorial Park/ 

A man tell me bad news about this that I don’t own 
any cemetery lots there. My papers are all a fake that 
I don’t have a foot of ground there. 

My son and I had meant to come to Washington, D. C. 
in August but for my poor health 1 was not able to make 
the trip. 

Harry Mitchell and a Mr. Squires assured me I could 
have every cent of money in time for my debenture and 
class A stock in the Associated Gas. 

1 am wondering how soon this can be, or if the other 
man has given the real truth. 

Gentlemen,—I do want to know the truth: 

I want to know how long this will be, want to know 
what you can do for me. 

You know I wrote you not to sell my debenture under 
$500. I can not see how such things can be. 

Then Harry Mitchell and Squires assured me I 
1807 could or would receive every cent and more in the 
resale if I would be satisfied to wait two vears. One 
year is now over but I can not refrain from ■writing you 
after the bad news I got. 

Will you please write me and give me information. 
Yours truly, 

(Signed) Ella E. T. Bird.” 

Now this letter was written after he had written to you 
previously to reassure some of these people up in this 
general territory, and I will ask you whether or not this 
gives you knowledge as to whether Squires was guarantee¬ 
ing these people their return in two years. First of all 
do you recall that you received that, and whether or not 
you considered that knowledge? 

A. In the light of her statement also that she had heard 
rumors that she did not own any cemetery lots would not 
indicate to me that in her writing she was setting forth 
any facts or that she was reporting very correctly. 

Q. Then, your reply dated September 16, 1938 to Mrs. 
Bird, which I will read to you, and ask you whether or not 
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you received this letter. This letter is dated September 
16, 1938 and reads as follows: 

“Mrs. Ella E. T. Bird, 

Confluence, Pennsylvania 
Dear Mrs. Bird: 

Your letter of September 13 is at hand, and we are 
certainly surprised at its contents. 

It is not unusual to find someone who is a gossip that 
will talk freely about things about which he knows noth¬ 
ing. If you will kindly tell us who gave you such a report 
about National Capital Memorial Park, we will 
1808 see what we can do in a court of justice to get dam¬ 
ages from him for slander. 

On September 20, 1937, we sent you an itemized show¬ 
ing that was received from the sale of the securities that 
you had Mr. Mitchell sell for your account, and this 
showed that the securities brought a total of $72.61, but 
that we deeded you one-half section in National Capital 
Memorial Park at a price of $75, we absorbing the short- ! 
age of $2.39. 

Every reason that was a reason for your making the 
investment is a reason for your being happy in having 
made it. Development work at the Park has gone along 
steadily since your purchase, and those visiting the park 
go away enthusiastic in their praise of what has been 
accomplished. 

This form of investment is not one which in a year’s 
time can turn $75 into a large sum of money, but if you 
will be patient and go along with us until the development 
program is more nearly completed and we have oppor¬ 
tunity to sell the space in the Park to those needing it for 
burial purposes, we are quite sure the results will be 
quite pleasing to you. 

Again we urge you send us the name of the person who 
gave you the untrue report about us. 

Sincerely, 

The National Capital Company. 

DFR :JT.” 

I will first ask you if these letters in the lower left- 
hand corner “DFR:JT” which I just read, indicate that 
you wrote? 

1S09 A. That is correct. I wrote it. 

Q. Did you ever try to sue anybody for slander? 

A. In this letter is there anything to indicate who made 
the statement? 

Q. That was not my question. 
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A. She does not give the names of anyone in connec¬ 
tion with it whom I might use. 

Q. Did you or did you not sue anybody for slander? 

A. All right, did she tell me whom it was? 

Q. I am just asking you the question and I will ask 
you again: Is it or is it not correct? 

A. 1 did tell her that I would file a slander suit and 
asked her to tell me who it was. 

Q. Referring again to the part of this letter wherein 
it says: 

“On September 20, 1937, we sent you an itemized ac¬ 
count showing what was received from the sale of the 
securities that you had Mr. Mitchell sell for your account, 
and this showed that the securities brought a total of 
$72.61, but that we deeded you one-half section in National 
Capital Memorial Park at a price of $75, we absorbing the 
shortage of $2.39.’ ’ 

How much longer did you think you would have to wait 
or she would have to wait to get a return? 

A. I did not express any idea as to how long in the 
future it would be. 

Q. At the time you wrote this how far did you think 
you would have to go along? 

A. I could not say. I do not know. You will 
1S10 notice I did not show any date. 

Q. I notice also you did not tell her that Squires 
had no authority to make such a statement. Do you notice 
the same thing? 

A. Did I say that? 

Q. Do you notice the same thing? 

A. I do not quite follow your question. 

Q. That your letter completely ignores and fails to 
make any statement in connection with what Squires is 
supposed to have done. 

A. It did not say anything about Squires making a rep¬ 
resentation. 

Q. Here is a letter from Chalfont, Pennsylvania, dated 
February 27, 1939, together with a reply under date of 
March 3, 1939, with the initials on the reply, on the back 
of the page DFR:JT. I will ask you if you wrote that 
letter? 

A. Yes. 

Q. This letter, the incoming letter states that: 
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“Mr. Frank Richardson, 

National Capital Company, Washington, D. C. 

Dear Sir: 

In answer to your letter of February 20 asking that we 
write you more fully. We were more than surprised at 
your misinterpretation of our letter of the 6th. No refer¬ 
ence was made in it to receiving a letter from you or any 
one. The exact wording was ‘which were purchased from 
Mr. Newman and Mr. Rogoff and, according to the latter 
had been resold’ and so forth. 

Mr. Rogoff after several visits to the house per- 

1811 suaded us to invest the $1,500 assuring us that the 
Masonic Orders of Washington, D. C. had purchased 

the ground of which our eleven sections were a part and 
were paying $550 a section for it in IS monthly install¬ 
ments, the last of which was due on February 15, 1939. 

As soon as possible between that date and March 15, 1939, 
we would receive a check for $6,000, the balance or $50 j 
would be held by the Company for transferring the 
deeds.” 

Do you recall receiving that? 

A. I do not remember it. I have no instant recollection 
of it. | 

Q. Did you consider that knowledge or—let me put it 
this way, do you consider that knowledge of a misstate- j 
ment by Mr. Rogoff? 

A. I have no—I have no instant recollection of having 
received it. j 

Q. Well, I will read your reply and see whether that 
refreshes your recollection of having received it and 
answering it. 

A. I have not assumed that I did not receive it. I have 
not denied that. 

Q. This letter reads as follows, in part: 

“March 3, 1939 

“Mr. and Mrs. Allen G. Angeny, 

Main Street, Chalfont, Pennsylvania. 

Dear Friends: 

Your letter of February 27 is at hand, and I see 
that I did misread your first letter where you had j 

1812 used the word ‘latter’ and I read it ‘letter.’ 

I am very greatly disturbed over the contents of 
your letter, as I can not understand how anyone could 
have manufactured such a tale.” 

You indicate here that that is false. 

A. Absolutely. 

i 

i 

i 


i 




218 


RICHARD W. DEAVER VS. UNITED STATES 


Q. Then you did have knowledge, you knew that a mis¬ 
representation had been made. 

A. I had knowledge that she gives me as to certain 
representations having been made, and my answer shows, 
if you will go along what 1 had to say about it. 

Q. To continue: 

“The actual facts in connection with our proposition are 
charging a price well below what space in cemetery prop- 
tliat we sell to investors in the Park before its completion, 
erty is bringing in Washington. The receipt of the money 
from the investor enables us to complete the development 
of the Park, putting it into such shape that people needing 
space for burial purposes will be attracted to it and will 
be willing to pay prices in line with what they would have 
to pay elsewhere; these prices are much in excess of the 
prices the investors paid us. 

We feel that we want to be helpful to you, and as our 
only opportunity to help any of our investors is to find 
sale for space which they own, we are putting before you 
for your consideration the following: We have an offer 
for the sale of three sections at a price of $200 per 

1813 section, on terms of $30 down for the three sections 
and $30 per month, to be continued to be paid until 

the $600 and the interest on the deferred balances at the 
rate of 6 per cent per year has been paid.” 

Now, would you consider the letter that this lady wrote 
a complaint or merely asking for money? 

A. 1 think there was another letter. 

Q. I mean the letter that she wrote. 

A. I think there was another letter that the lady wrote, 
and this has reference to that. 

Q. Would you consider the statement that Mr. Rogoff 
had made, that this lady says he had made, as merely a 
squawk for money or a complaint to you? 

A. I say that there is reference here to another letter, 
and I do not know whether she was asking for money or 
not, all I know is what the letter says. 

Q. I think my question is susceptible of an answer as 
to whether you considered what I have just read in the 
nature of a squawk from the lady for money or whether it 
was a complaint of misrepresentation. 

1814 The Witness. I considered it as a complaint 
about perhaps a misrepresentation, but the letter 

did not stop there, and I think I should have the right 
to know what else is in the letter. 

Mr. Jenkins. It will be furnished to counsel- 
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By Mr. Jenkins: 

Q. I will call your attention to a letter which reads: 

“Red Lion, Pennsylvania, 
June 14, 1938. 

“National Capital Company, 

912 Fifteenth Street, N. W., Washington, D. C. 

Sirs: 

About a month ago your Mr. Howard was in town and 
informed me I was due a dividend of about $80 and my 
mother about $27 which we were to receive no later than 
June 1st. To date we have not received same. Would 
you kindly advise me if information given by Mr. Howard 
was correct and when we may expect to receive this 
dividend. 

Yours respectfully, 

Mrs. Edythe R. Mayes, 

262 North Main Street, 

Red Lion, Pennsylvania.^ 

I will ask you whether you received that letter? 

A. I do not remember it. I suppose that I did receive it. 

Q. Would you consider such a statement as that an 
allegation of misconduct on the part of Mr. Howard? 

A. It is an allegation, yes. 

Q. Did you consider it sufficient to cancel the 
1815 contract with the National Capital Company? 

A. If I found that the allegation where wholly 
substantiated—I evidently looked into it at the time, and 
I can not tell you what action I took until I see from the 
correspondence what I did at the time. I do not have 
any independent recollection of it now. 

Q. Would you regard the circumstances that when all 
of these people filed these complaints, and they were to 
the effect as just noted, would call for any action on 
your part at all? 

A. I would regard it as a matter of investigation first. 
My first plan would always be to confer with the sales¬ 
man and see what he had to. say about the matter. 

Q. You always believed the salesman and not the cus¬ 
tomer? 

A. I do not say I always believed the salesman; I do 
not say that I always disbelieve the salesman, each situ¬ 
ation was a different situation and had different circum¬ 
stances. 

Q. Do you remember the instance which we have been 
talking about now—let us go to this. Do you remember 


220 RICHARD W. DEAVER VS. UNITED STATES 

of any instance whatever in any of these that I have 
talked about where you believed the customer and dis¬ 
believed the salesman? 

A. These facts and circumstances were different, and 
if I found out that the customer is right I would go to 
the salesmanager and urge him to see that that salesman 
straightened out himself. 

Q. My question is this, in any of these instances w© 
have been talking about did you believe the customer and 
disbelieve the salesman? 

1816 A. In view of my previous testimony that I had 
no instant recollection of any of these things I 

could not very well answer your question. The matter 
is entirely out of my mind, and all I can go by is the 
printed records. 

Q. Calling your attention to a letter dated September 
1, 1938, from Seif, Evashwick & Best, attorneys at Law, 
Pittsburgh, Pennsylvania, and which I will now read to 
you and to the jury, and which reads: 

“The National Capital Company, 

913 Fifteenth Street, N. W., 

Washington, D. C. 

Gentlemen : 

We represent Joseph A. Chlebek of 36 Prospect Street, 
Turtle Creek, Pennsylvania, who claims that he has been 
defrauded by a salesman who later turned out to be one 
of your agents for the sale of cemetery lots in the National 
Capital Memorial Park. Mr. Chlebek expressed that he 
never placed an order for cemetery space in your Memo¬ 
rial Park. He further states that Mr. Sagett, the agent, 
misrepresented himself, and also misrepresented his pur¬ 
pose in dealing with Mr. Chlebek. By a great deal of 
conversation, Mr. Sagett was able to induce Mr. Chlebek 
to allow him to sell his securities for him, promising to 
refund the entire proceeds of such sale. Mr. Chlebek 
states that there was never any conversation with Mr. 
Sagett about cemetery lots in any memorial park what¬ 
ever, or particularly so far removed from his neighbor¬ 
hood. It is reasonable to believe him in view of 

1817 the remote distance of your Memorial Park. There 
are numerous parks in the county if the purchase 

of such a lot had been the desire of Mr. Chlebek. 

This letter is a request asking for the refund of $247.18, 
the alleged proceeds of the sale of his securities, and 
wrongfully applied by Mr. Sagett, whom you claim to be 
your representative. 
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We herewith return your Cashier’s check in the amount 
of $7.18, and refuse to acknowledge, admit, or in any 
manner whatsoever approve of the alleged sale of said 
cemetery lot in the National Capital Memorial Park, Inc. 
Yours very truly, 

Seif, Evashwick & Best, 

By M. E. Evashwick, 

per C.E.B.” 

Do you recall the receipt of that letter? 

A. I probably did receive it but I have no instant 
recollection of it. 

Q. Do you recall whether you regarded this as a state¬ 
ment or a squawk or a complaint? 

A. I have said that I have no instant recollection of 
it so I do not know what my state of mind at the moment 
would have been. 

Q. I show you here a letter to Mr. Evashwick of Sep¬ 
tember 8,1938, with the initials DFB:JT on it and reading' 
as follows: 

“Mr. M. E. Evashwick, 

Attorney at Law, 

1117 Berger Building, Pittsburgh, Pennsylvania. 
Dear Mr. Evashwick: 

1818 Your letter of September 1 is at hand, enclosing 
cashier’s check for $7.18 which we formerly sent 
to the order of Joseph A. Chlebek. 

We are afraid that you are not in possession of facts 
in this case, as we have signed application by Mr. Chlebek 
asking to purchase space in National Capital Memorial 
Park; we have his signature to an order to sell for his 
account the securities which he turned over to our rep¬ 
resentative; and we have the post office’s return receipt 
for the certificate which we sent him covering the 1 y 3 
sections in the Park. 

When we heard from him shortly after the sale was 
completed, we had our representative call on him again, 
and after two or three attempts being made when Mr. 
Chlebek was not at home, he was finally contacted and 
the matter was gone over carefully and Mr. Chlebek 
assured our representative that he fully understood the 
whole matter and was satisfied with it. 

Under the circumstances I am quite sure that you will 
realize that there is nothing that we should be asked to 
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do in connection with the matter, and we are returning 
you herewith, for Mr. Chlebek, the $7.1S cashier’s check. 
Yours very truly, 

The National Capital Company. 

DFR :JT” 

Do you recall writing that letter? 

A. I dictated that letter. I assume I dictated that 
letter. 

1819 Q. You assume you received these other two? 

A. Yes. 

Q. And you wrote this letter? 

A. Yes. 

Q. Do you question now that you considered this as a 
squawk. 

A. I say I have no recollection of the letter at all, I 
do not know what the state of my mind was at the 
time. 

1820 Q. I read you a letter under date of November 
5, 1939, from Jamestown, Pennsylvania, which is as 

follows: 

“Gentlemen: 

“On October 17, 1935, I gave to vour salesman E. J. 
Lally $2,000 of Wade Park Manor bonds. Also $1,000 
Morgan Properties Leasehold bonds, for which I received 
Lots Nos. 5 and 6 in Section 193, Block No. 28. 

“At the time of this deal there was surely a gross 
misrepresentation made to me and I find that out of 
$3,000 worth of bonds I received about $200 worth of lots 
by way of a certificate. 

“Also your Mr. Lally guaranteed me SO per cent of 
the full value of bonds; also my money to be returned 
within two years.” 

Do you recall receiving that letter? 

A. i assume I received it, but I do not have anv instant 
recollection of it. 

Q. (Continuing): 

“Now I am a man of 70 years, past earning power. 
“Now, gentlemen, I am taking this method of demand¬ 
ing my bonds which I know well the value is well over the 
amount which I received. Also I am demanding a copy 
of the confirmation of the sale of these bonds along with 
the name of the broker who purchased same. 

“Now, frankly, within five days I am going to take 
this matter up with the Mercer County prosecutor and 
file a suit against your company. Also I do not know but 


RICHARD W. DEAVER VS. UNITED STATES 


223 


what there is a law prohibiting the use of mails for this 
sort of business but am willing to settle this matter 

1821 for my cash.” 

Do you recall receiving that letter? 

A. I do not. 

Q. I show you a reply on November 11, 1937- 

A. Did you say ’37 ? 

Q. It is ’37 on this. 

A. Did you say this was ’39, this letter you just read? 
You read it ’39. It might have been ’37. 

Q. ’37 is right. 

A. ’37. O.K. 

Q. I show you the initials in the corner “DBM:JT”. 

A. I assume I dictated that letter. 

Q. Would you regard this old man’s statement in here 
about two years and 80 per cent of the full value as a 
squawk? 

A. As an allegation of a misrepresentation on the part 
of the salesman Lally. 

Q. Did you find it such that you went to the National 
Capital Company to cancel its contract? 

A. I say I have no instant recollection of the trans¬ 
action at all. 

Q. Now, your reply, dated November 11, 1937, reads 
as follows: 

“Your letter of November 5 is at hand, and I am some¬ 
what surprised at its contents. 

“First of all, you say that you received a certificate 
to Lots 5 and 6 in Section 193, Block 28. Our records 
show that you received certificate to Lots 5 and 6 in Sec¬ 
tion 192, and all of Section 193 in Block 22 in National 
Capital Memorial Park. 

1822 “We are handing you herewith photostatic copies 
of the confirmations received from the brokers who 

bought the securities which you had us sell for your ac¬ 
count. 

“Your demand for the return of the bonds is, of course, 
impossible to comply with, because as shown by these con¬ 
firmations, they were sold by us immediately upon their 
being turned over to us to sell for your account. The pro¬ 
ceeds were used to purchase for you the space in the Park 
which was deeded to you. You will note from the two con¬ 
firmations that we received a total of $193.58 and deeded 
to you property valued at $200.00, we absorbing the small 
shortage of $6.42. 

“We wish to be helpful to you, and if you will advise 
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the price at which you would be willing to sell these sec¬ 
tions, we will be glad to list them and advise you of any 
offers received/ 7 

Now, was that your reply? Is that correct? 

A. That was my reply. 

Q. In your reply you failed to deny that Mr. Lallv 
guaranteed SO per cent in two years. You failed to state 
anything about it, didn’t you? 

A. Reference to any part of that transaction would not 
have changed the situation that we were not able to pay 
back the money to the man who was asking for it. 

Q. Didn’t you think it might be advisable from a good 
business standpoint to answer that customer’s allegation 
of a misrepresentation? 

A. If I had felt that it was other than futile, I would 
have done so. 

1823 Q. Well, you had that same feeling in all of those 
cases when you failed to answer those? 

A. In answering any letter, I answered that part of the 
letter which I felt was the proper part to answer, and 
which would have a bearing on the situation as it then 
existed. * 

Q. I have a number of other letters here, Mr. Deaver— 
one, two, three, four, five, six, seven, eight, nine, ten, 
eleven, twelve, thirteen, fourteen, fifteen. 

This one here is a letter from Pottsville, Pennsylvania, 
dated November 14,1936, and I ask you if you remember 
receiving this letter. 

This is another one we read concerning Mr. Howard. 

It reads as follows: 

“The agreement made by your agent Mr. Howard was 
in two years time you would be able to pay the principal 
of my investment, or six per cent interest on the principal 
invested, otherwise I would not have invested in your com¬ 
pany as I will never need a memorial plot out of Potts¬ 
ville. I have all I need right here.” 

Do you recall receiving a letter like that? 

A. T have no instant recollection of it. I assume I re¬ 
ceived it. 

Q. Did you consider what he said as a misrepresenta¬ 
tion on the part of Mr. Howard? 

A. As I say, I have no recollection of having received 
it, so T do not know what I considered at that time. 

Q. That is signed “Lucy M. Duby”, which is written on 
the back of a letter from your company, the National 
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Capital Company, which is dated November 11, 

1824 1936, transmitting to Lucy Duby a guarantee cer¬ 
tificate for eight sections. 

A. In other words, she used that to write her letter to 
us on. 

Q. She replied on the back of your stationery, as I 
have read. 

A. That is right. 

Q. Now, her reply of November 14—that is the letter I 
read, or part of it—November 14, 1936. 

Then I show you a carbon copy of a letter to her with 
the initials “DSRSiJT”. 

A. I assume I dictated that letter. 

Q. And you would assume, then, you received this 
letter? 

A. I do. 

Q. Would that refresh your recollection as to whether 
or not you regard this as a squawk or misrepresen¬ 
tation ? 

A. It doesn’t refresh my recollection in any way. 

Q. We will see what you said to her. Maybe that will. 

(Reading): “We have your letter of November 14 re¬ 
turning the guarantee certificate. We are contacting Mr. 
Howard, who will call on you again during the coming 
week and go over everything carefully with you, and what¬ 
ever you wish to do at the termination of that conference, 
we shall gladly do. 

“Our motto is that the customer is always right”- 

Did vou mean that? 

w 

A. I meant that all the time. 

Q. You say here that the customer is always right. 
Does that mean that you would believe the customer and 
not the salesman? 

1825 A. It does not. 

Q. The fact is you never did consider that the 
customer was always right to the point where you believed 
the customer about the representations and not the sales¬ 
man, did you? 

A. That is your statement. It is not my answer. 

0. What is your answer? 

A. My answer is that that is not a correct statement of 
my condition of mind at all. 

Q. Do you recall that I asked you the question as to 
whether or not you recalled any incident whether a cus¬ 
tomer had alleged misrepresentations when you believed 
the customer and not the salesman? 
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A. There were many such and money was refunded to 
the customer in full when they insisted that the statement 
of the salesman had not been correct. 

Q. The fact is, when you purchased these certain sec¬ 
tions from the investors, that was done on the amount of 
noise the investor made, and not on how many purchases 
had been made for burial space. Is that correct? 

A. That is absolutely untrue, and I was not referring 
to any purchase of space for investors. I said to you, and 
I say it again, that there were many times that I believed 
the customer when he wasn’t satisfied or had misunder¬ 
stood the representations made by the salesman, and not 
being able to satisfy them as to the validity of our own 
program, I returned to them everything they paid in and 
got a release from them, without any duress from anyone. 

Q. Did you ever repurchase or take up the sections of 
any investor who didn’t squawk? 

1826 A. Many times where they didn’t squawk at all, 
but simply showed that they did need money and 
needed it badly, and I went out of my way to help them 
as much as conditions would permit. 

Q. I think you testified that is why you went to see Mrs. 
Fenwick at her home? 

A. That is right. 

Q. What would you term Mrs. Fenwick’s statements to 
you at the office? Would you term them a squawk or a 
need for money? 

A. I testified that Mrs. Fenwick had not made state¬ 
ments to me at the office relative to the conditions at all, 
that all I had done was pass the time of day with her 
as I went through. She had her conference with Mr. 
Lewis and Mr. Harvey and not with me. She was mis¬ 
taken in thinking that I was in the conference. 

Q. Your testimony is that she didn’t even squawk to 
you? 

A. She did not. 

Q. And immediately thereafter you went to see her at 
her home, is that right? 

A. While she was there, instead of squawking she said 
she was in need of money, and I went to her home to see 
what the condition was and how well I could be of sendee 
to her. 

Q. And you, as an executive of the company, were you 
accustomed, when anybody needed money, to go to the 
particular person’s home to see what you could do to 
help them? 
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A. As an executive of the company I was bound to 
do that which in my judgment was to serve the best inter¬ 
est of the company. 

1827 Q. Did you, as Mrs. Fenwick testified, when you 
went to her home that night, tell her you had fire in 

your eye? 

A. I did not. I never had an unpleasant word with 
Mrs. Fenwick. I regard her as a very estimable woman 
who has always acted in a most friendly way toward me 
personally. 

Q. And when she testified here, you believed what she 
said, did you not? 

A. I believed that she believed everything that she said. 
I think that she was altogether honest. 

Q. And you believe, then, that as she believed you said 
to her that you had fire in your eye, but you know you 
didn’t say it? 

A. I believe that she believed that I said it, but I am 
sure I said nothing that would be other than entirely ami¬ 
cable and gentlemanly in my conversation with her. 

Q. Did you ever visit any other customer personally 
who needed money? 

A. Yes. 

Q. Who? 

A. I do not remember. 

Q. You remember Mrs. Fenwick, don’t you? 

A. I do. 

Q. I show you a post card addressed to the National 
Capital Company, postmarked June 11, 1937, from Mad¬ 
ison, Wisconsin. 

It reads as follows: 

“Gentlemen: 

“When I purchased lots 1, 2, 3 and 4, Section 20, Block 
18, your representative promised to let me sell 

1828 them back to you or authorize you to sell them for 
me at $400 at the end of the first year. I shall 

have to do this since I need the money very much.” 

Do you recall receiving any such card as that? 

A. 1 do not, but I assume it was received or it wouldn’t 
be in the file. 

Q. I will ask you what the initials on this reply indicate, 
“DRJW :JT”? 

A. I don’t know what the “RJW” means, but the 
“D” and the “JT” would make me assume it was my 
dictation. 
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Q. Where you say: 

“Your undated postal card is at hand, and in reply will 
say that our records show that you own Lots 1, 2, 3 and 
4 in Section 20 in Block 18 in National Capital Memorial 
Park, and that you turned over to us securities whose 
sale net $S5.32, as per the enclosed accounting. The two- 
thirds of a section was billed to you at a price of $100 
so that we absorbed a shortage of $14.68 in the transaction. 

“You can readily see that in order to turn $85 into 
$400 in the space of a year would require miracle men, 
which we do not pretend to be.” 

In other words, even you recognized that that was im¬ 
possible, from $S5 to $400 in a year? 

A. Even I did . 

Q. And such a gross misrepresentation as that certainly 
would- 

A. It is so gross as not to have any room for credence 
at the time it was made by any person of any intel¬ 
ligence. 

1829 Q. So then did you mean that she had merely 
been mistaken in her belief that she had been told 

this? 

A. I didn’t mean she had been mistaken nor did I say 
so, as far as I know. 

Q. Well, you did regard it- 

A. As entirely incredible on the part of anyone. 

Q. And she said it was one of your salesmen. Did 
you make any attempt to find out who it was? 

A. I knew who it was from the records. I didn’t have 
to make any attempt to find out. It was spread, on the 
records of every sale as to the name of the salesman who 
made it. 

Q. WTiat did you do about it? Did you ask them any¬ 
thing about it? 

A. I know that what I would have done in any case 
of that kind would have been to confer with the salesman 
if he were still with us. 

Q. I show you one from Kutztown, Pennsylvania, dated 
July 11, 1938. I will see if you remember receiving it. 

“In regard to the sale of the lots of Rosa A. Dornmoyer 
which are lots 1, 2, 3 and 4 in Section 984, Block 1, pur¬ 
chased by your representative Mr. Meade, September 26, 
1934, who made this transaction and promised her full 
amount for her bond which was $1,000 within a period 
of two years. For that reason she sold you her bond in 
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the presence of E. Blanch, and Alvin L. Knittle, also 
offered she could get $1,100 later and she needs her money 
badly. 

“Yours truly.” 

Do you remember that letter? 

A. I do not remember the letter. I assume that 

1830 it was received. 

Q. You assume that you wrote this reply with 
the initials at the bottom “DFR:JT”? 

A. I do. 

Q. And does that refresh your recollection that you 
received the incoming letter? 

A. It does not. 

Q. Did you say you had received it? 

A. I assume I did. 

Q. Would you consider this a charge of misrepresenta¬ 
tion? 

A. As I say, I don’t recollect it at all, therefore I can’t 
give you what my state of mind was at the time. 

Q. I show you one from Point Marion, Pennsylvania, 
dated November 19, 1934. 

It reads as follows: 

“Your letter of November 8, 1934, referring to the 
order for space in National Memorial Park obtained 
through your man Mr. Gall. Mr. Gall nor your letter 
made it clear to me what is meant by space in Memorial 
Park; how it is allocated; what is your mode of operation 
in the development of the plan; who are the sponsors 
of the plan; who are the managers and directors; how 
is the payoff to be made. It was through Mr. Gall’s guar¬ 
anteeing face value for my securities within two years I 
was induced to trade. I am very much dissatisfied with 
the trade and ask you to return my securities to me.” 

This letter is signed “Alex Dils, 322 Freeling Street, 
Point Marion, Pennsylvania.” 

1831 Do you remember receiving that as early as 
1934? 

A. I do not remember receiving it. I assume that I 
did receive it. 

Q. Do you know whether you answered this letter, 
which is a reply with the initials “FSPJr:AOC”? 

A. Is there a “D” there? 

Q. No, there is not. 

A. I don’t recall the letter, and if there is no “D” 
there, it wouldn’t seem that I had. 
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Q. I call your attention to a letter from Rochester, 
Minnesota, which is undated. 

It reads as follows: 

“Back some time ago, I received a letter from you 
people telling me if there was any question I would like 
to ask, you would be glad to answer them, and also warn¬ 
ing me to be on the lookout for impostors that were going 
after bonds. 

“Now, the only ones who were ever here were your 
men Greenbaum and fellows with him. I certainly feel 
that I was swindled out of the money they got from me 
two years ago last July. 

“They told me it wouldn’t be over IS months until I 
would get back the $950 with interest, and how I could 
use some of that now.” 

Do you remember receiving that letter? 

A. I have no instant recollection of the letter. I assume 
it was received. 

Q. That is signed by Mrs. Sadie Dieter. 

I will show you a carbon reply to Sadie Dieter, 
1832 dated November 7, 1938, with the initials “FR:JT”. 

A. I assume I dictated that letter. 

Q. Then you assume you received the incoming letter? 

A. I do. 

Q. (Reading): 

“Your letter is at hand, and we are certainly sorry 
to hear you say that you feel you were swindled at the 
time of your purchase of the three sections in National 
Capital Memorial Park. 

“When you realize that the securities which you had 
sold for your account, as listed on the enclosed itemized 
statement, brought only $441.16, you must realize that 
the opportunity for favorable outcome of your investment 
is very great 

“Space in finished cemeteries in Washington is selling 
for $450.00 per section and upwards, and you hold title 
to three sections. 

“At the time you made this purchase, there had been 
very little done towards the development of the Park, 
and you might be said to have purchased entirely on faith, 
but since the time of your purchase development has gone 
ahead very rapidly indeed, and to date we have spent 
upwards of $220,000.00 making National Capital Memorial 
Park into America’s finest burial estate. We have like¬ 
wise been building up a perpetual care fund, the interest 
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from which will take care of the Park when completed, 
and the principal in that fund is now upwards of $59,- 
000 . 00 . 


“We are rapidly making National Capital Memo- 
1833 rial Park into one of the outstanding burial estates 
in the country, and everyone visiting it goes away 
enthusiastic in praise of what has been accomplished.’’ 

Do you remember the letter now? 

A. I have no instant recollection of it, but I assume 
the letter was received and answered as per the letter 
that you have read. 

Q. Do you see anything contained in the answer which 
you have admitted you dictated either denying or explain¬ 
ing anything about her allegation that Greenbaum and the 
fellows guaranteed face value in 18 months? 

A. I do not. 

Q. I call your attention to another one from Kennett 
Square, Pennsylvania, dated April 4, 1939, from Abbie 
Chandler: 

“Mr. Gall promised our money in two years. In 
September we have been in five years. Mr. Greenbaum 
also told us you would help us out whenever we needed it. 

“I also had a letter from you telling me to write and 
you would help out. 

“If you have not sold the last securities Mr. Chandler 
sent in, he would like to have them returned and he will 
send back the deeds. 

“Sincerely, 


“Abbie Chandler.” 


Do you recall that letter? 

A. I have no instant recollection of it. I assume it was 
received. 

Q. In another part of the letter it says: 

1834 “In May of last year Mr. Howard called here 
and told us you were selling spaces in the Park. 
We said to sell ours. About one month later he called 
again and told us you had sold our sections; that Mr. 
Chandler would receive all of his money at one time, and 
stated the amount he would receive, that I would receive 

one-half of mine at once”- 

Does that indicate anything to you, Mr. Deaver? 

A. Nothing at all. What did I say relative to that? 

Q. You have “DFR” on this reply, and it is dated 
April 7, 1939, to Mrs. Abbie W. Chandler, and reads as 
follows: 
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“Your letter of April 4 is received, and, as stated in 
our letter of March 29, Mr. Howard was never authorized 
to make any statement about the sale of space, and if he 
told you that your space has been sold he made delib¬ 
erately a false statement. 

“None of your space could be sold without wTitten in¬ 
structions from you to us to sell it, as you own that space 
so absolutely as you would a farm or a home to wrhich 
you had a deed. 

“If you will advise us the lowest amount that you 
wrould be willing to accept per section, we will be glad to 
list your property and advise you when we have offers.” 

Does that refresh your recollection? 

A. It doesn’t refresh my mind, but I assume that I did 
dictate the letter as read. 

Q. Here is one from Reedsburg, Wisconsin, dated June 
22nd, 1938. 

It reads as follows: 

1835 “National Capital Company.” 

It is from A. E. Chamberlain. 

The statement is made in this letter as follows: 

“I have no doubt that you have a beautiful park. But 
I cannot live on prospects, as I have stated before. Mr. 
B. Walstein promised me $1,800 wuthin 18 months or tw’O 
years. I have also stated before I w’ould not have let him 
have the securities if I had known I would not get results 
in that time. 

“Are you going to make Mr. B. Walstein’s word good? 
Your letter of July 20, 1937, states a loss to the company 
of $21.74. Your letter of June 17, 1938 states a shortage 
of $11.50. There must be a mistake somew’here. What I 
would like is a settlement. I hope you will consider this. 

“Leaving this to your generosity, hope you do some¬ 
thing. I need the money. 

“Please answer this letter and let me know’ if it is pos¬ 
sible to get a settlement and if you stand back of Mr. B. 
Walstein’s word. 

“Hoping to hear from you soon.” 

Do you recall that letter? 

A. I do not. I assume that it was received. 

Q. Would you call that a statement of a misrepresen¬ 
tation? 

A. I say I do not recall having received it, so I cannot 
tell you what the condition of my mind w’as at the time 
it was received. 
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Q. Showing you the initials “DFR:JT” does that 

1836 refresh your mind as to whether you received it? 

A. It doesn’t refresh my mind, but I assume that 
I did receive it, and I assume that is my reply. 

Q. This letter of July 12, 1938, reads as follows: 

“Dear Mr. Chamberlain: 

“First of all, let me apologize for the mistake contained 
in our letter of June 17, which spoke of the $11.50 
shortage. 

“The paper from which I was getting my information 
showed this $11.50 in one place, and in another place 
showed that we had to return to the broker $10.24, as he 
had overpaid on the Wisconsin Power & Light Company 
stock by reason of the stock being traded in after the 
dividend date, so that the total loss we incurred was the 
sum of $11.50 and $10.24, which is $21.74 as contained in 
our former letter. 

“We were not making any claim upon you for this 
shortage, as that was assumed voluntarily by ourselves. 

“The situation stands that you have invested with us 
$953.26, and that w’e have lent you $150. 

“I will not dispute with you that Mr. Wolfe thought, 
at the time that you made your purchase, that within two 
years from the date of your purchase it would be possible 
to sell these sections at $300.00 each, but you will realize 
that in handling the creation of an outdoor project, the 
weather has to be taken into consideration, and many 
things finally show up the realization of the dream which 
the originator of the proposition had. 

“The one uncertain thing in connection with our 

1837 proposition is the time element. There is nothing 
uncertain about the fact that cemetery property in¬ 
creases in value from year to year, and there is nothing 
uncertain about the fact that there is a constant and in¬ 
creasing demand for burial space. 

“We would suggest that you allow your investment to 
work out in the normal way, and we are confident that 
you will find it exceeds, in result, any investment you have 
heretofore made.” 

Does that letter likewise speak for itself in reply to 
alleged misrepresentations ? 

A. It does, and it characterizes the statement of Mr. 
Wolfe as being a hope as to probably what it was, and not 
a guarantee at any time. 

Q. Did you see that he used in here the word “hope”? 

A. I see that I used it. 
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Q. Do you find in here where he expressed a hope? 

A. I didn’t intimate that he expressed a hope. I said 
that Wolfe’s statement was probably a hope. 


1838 AFTER RECESS 

Q. Mr. Deaver, I will now read you a letter dated 
March 8, 1939, dated 155 West Third Street, Bloomsburg, 
Pennsylvania, and ask you if you recognize this as this 
letter. 

A. I have no instant recollection of it. I assume I re¬ 
ceived it. 

Q. Just let me read it to you. It reads as follows: 
“Mr. Frank Richardson, of 

The National Capital Company, 

912 Fifteenth Street, N. W. 

Washington, D. C. 

“Dear Mr. Richardson: 

Your letter of the 3rd inst. has been received and its 
contents carefully considered. 

I fully appreciate what you say as to progress in de¬ 
velopment work, that it is not yet completed; and the 
desirability of holding the sections that I bought until 
development is completed. 

1839 “When I made my first investment in Capital 
Memorial Park, through Mr. Squires, he declared 

repeatedly that if I needed funds badly ‘at any time’ the 
National Capital Company would grant me a loan in a 
reasonable amount. I need funds now. 

As I said in my other letter, both Mr. Rogoff and Mr. 
Howard left me to understand that by January 15, 1939 
I could get part of the funds I invested back again as I 
might be in need. 

Mr. Howard in particular told me that the part of the 
Memorial Park in which the sections, which I paid for, 
are located ‘had been sold to a Syndicate of Masons,’ 
and that the sale would go into effect January 1, 1939,’ 
or words to that effect. With that understanding that I 
could then secure an amount of, say $1,000, in January, 
1939, and a smaller sum monthly thereafter—I made my 
investment through Mr. Howard. I supposed he was 
telling me the truth, and that your company would ‘make 
good,’ and on that understanding I invested. 

Hoping the National Capital Will ‘make good’ on the 
representations of its agents, I am asking you again, 
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“What is your company willing to do to help me to some 
funds. ’ 

I am without employment. In fact my age precludes 
my getting employment. What I had saved I saved in 
the hope I could use it in my declining years. 

If you think it is not advisable to sell any of my hold¬ 
ings in National Memorial Park, are you willing to make 
me a loan, as Mr. Squires repeatedly assure me your 

1840 company would? And in what amount, and on 
viiat terms? I assume you will be fair. 

Your early reply will greatly oblige, 

Yours sincerely, 

John K. Adams.” 

Do you recall that? 

A. I do not recall the letter. I assume I received it. 

Q. Do you recall that you made this reply? Do you 
recognize these initials DFT:Jt? 

A. Yes. 

Q. Would you say you dictated this leter? 

A. I v’ould say I did. 

Q. This letter reads as follows: 

“March 17, 1939 

“Rev. John K. Adams 

155 West Third Street, Bloomsburg, Pennsylvania. 
Dear Mr. Adams: 

Your letter is at hand, and in reply will say that we 
still think that it is wiser for you to hold your property 
until the development program at the Park is more nearly 
complete. 

It is natural that those who vdsh to purchase space for 
burial purposes will be more willing to pay the higher 
prices that should be realized, when the Park is more 
nearly finished, than they could be expected to when much 
development work is still to be done. 

Best wishes, 

Sincerelv, 

DFR:JT The National Capital Company.” 

1841 You say you recognize this DFR:JT? 

A. I do. 

Q. Do you see anything in your answer or reply which 
is in answer with regard to any representations made re¬ 
garding Mr. Howard and Mr. Squires? 

A. No, but that letter, that man has reference there 
and has called my attention to an earlier letter to which 
reference was made, and” I do not know at this time what 
was in the earlier letter. 
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Q. This letter of March 8, this is the letter from the 
customer which I have referred to. 

A. That refers to my letter, that is what I am calling 
to your attention. 

Q. In this letter of yours is there anything in reply to 
this statement in the letter from the customer which says: 

“As I said in my other letter, both Mr. RogofF and Mr. 
Howard left me to understand that by January 15, 1939 
I could get part of the funds I invested back again as I 
might be in need.” 

A. Not in that letter that you read. 

Mr. Jenkins. Here is this other letter. I will read it. 

The letter I just read from the investor refers to this 
letter of the 3rd, which is the letter of March 3, 
1842 1939 to Adams from the National Capital Company 
with the initials in the low r er left-hand corner 
“DFR :JT.” 

I will read that letter and then I will read the letter 
which prompted that reply of the 3rd. This is a letter 
from Adams to the National Capital Company and reads 
as follows: 

“155 West 3rd Street, 
Bloomsburg, Pennsylvania. 
“The National Capital Company 

912 Fifteenth Street, N. W., 

Washington, D. C. 

“Gentlemen: 

When I made last two investments in National Memorial 
Park through your company, Mr. RogofF and Mr. Howard 
acting as vour representatives or agents, I was assured 
by them that by January 15, 1939, I could expect to get 
back part of the fund, say $1,000 paid me by your com¬ 
pany in cash at that time, and after that a regular sum 
monthly; and with that understanding I invested. I in¬ 
vested more at that time than I would have had I not 
had that understanding with them. 

The date named is past, and I am in need of money. 
What is your company willing to do to help me to get 
some? My living expenses are mounting higher than my 
income. Then too I am desirous to know on what terms 
you can let me have the money, and in what way. 

Kindly let me know* at an early date wrhether you can 
sell some of the sections for which I hold the deeds, and 
at what price per section. 

Your early reply will greatly oblige, 

Yours truly 

(Signed) John K. Adams 
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1843 The answer of March 3rd is as follows: 

*‘ March 3, 1939. 

“Rev. John K. Adams 

155 West Third Street, Bloomsburg, Pennsylvania. 
Dear Mr. Adams: 

Your letter is at hand, and in answer would say that 
while the development work at the Park has gone ahead 
rapidly, there is still work to be done, and you will realize, 
of course, that prices in a burial park that is not entirely 
finished can not be hoped to be as large as when the park 
has been finished, and we would suggest that if you do 
not have to throw your property on the market at this 
time, you would not regret holding it for the more com¬ 
plete development of the program here. 

We do not understand how you could have understood 
that the space was to be paid for by us at any given 
time, for the reason that we do not buy the space our¬ 
selves, but do sell space in the Park owned by our invest¬ 
ors, when we have opportunity to sell it to those who need 
it for burial purposes. 

As stated above, we feel that the time to sell has not 
yet been reached, but are confident that with the com¬ 
pletion of the development program our investors will 
find that their investment has turned out more profitably 
than anything else in which they have ever invested. 

Best wishes, 

Sincerely, 

The National Capital Company. 

DPR • JT ’ 1 

1844 You recognize this “DFR:JT” as your initials 
and thereby your letter? 

A. Yes. 

Q. So, this was March, 1939. 

Now to get back to my question, after reading this 
letter of the 3rd, Mr. Adams wrote this letter which I 
previously read to you, and he repeats the statement as 
to the representations of Rogoff here and recalls to your 
attention that he had been told that his sections were in 
the part that would be sold to the Masons on January 1, 
1939. Now, does your reply dated the 17th of March, 
1939, answer that allegation? 

A. It does not. But my earlier letter which was in reply 
to his basic question that he wanted to be paid $1,000 in 
January, 1939, I pointed out that we could not under¬ 
stand how he could have gotten that understanding. 
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Q. He made that known in his reply how he got that 
understanding, did he? 

A. From the charge that the salesman had told him that. 

Q. Did you consider that sufficient to revoke the con¬ 
tract with the National Capital Company? 

A. I can not say what I considered at the time, to look 
back to that I would have to consider it, I would have 
considered the occurrence, and I would have had a con¬ 
ference with the salesmen, which I no doubt did. 

Q. Is that it? 

A. Yes. 

Mr. Jenkins. I am not going to take any more time 
reading all of these letters, but they are available 
1845 to counsel if thev wish to have them. 

Mr. McNeill. Thank you. 

By Mr. Jenkins: 

Q. Mr. Deaver, do you recall in October, 1939, you had 
a conference with Mrs. Peterson from North Carolina? 

A. I do not recall that. I remember the Mrs. Peterson. 
Now, wait a minute. I want to get the name straight, I 
want to get the name straight in my mind. 

Q. Who testified here earlier in the trial, together with 
her brother-in-law, Mr. Boone. 

A. I think I remember it now. 

Q. Do you remember at about page 141 of the record 
that you testified that she and her sister told you in 
October, 1939, that Wolfe and another salesman had guar¬ 
anteed a resale in 18 months, and that you replied that 
it was up to them to make their speeches and get stock, 
that you were not responsible, that salesmen were sent 
out to sell? 

A. I remember that testimony, which I deny. 

Q. Do you remember that Boone of North Carolina 
testified that in that conversation he had with Wolfe, he 
had told him, Wolfe had, that he guaranteed resale at a 
profit in 18 months. Do you remember him testifying 
to that? 

A. I remember him so testifying. 

Q. And that he had said that you told him that you 
could not help it, that was high pressure salesmanship, 
he could not blame them for that; they were on commis¬ 
sion and if they could make an easy sale that was the 
thing for them to do? 
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A. I remember that testimony. And I also remember 
that I deny its accuracy. 

1846 Q. And Mrs. Miley of Pennsylvania, do you re¬ 
call that she testified that she visited you in 1938 

and told you of the representations made by salesmen, 

Mr. Raymond, Mr. Greenbaum, that the value of this 
would double within two years; that is, that she would 
double her investment in two years, and that she told you 
about the representation that the Masons were going to 
buy burial plots and also as to the scarcity of burial space 
in the District of Columbia? 

A. I remember her testimony. j 

Q. Do you remember also that she testified that you 
said that everything was all right, but you could not give 
her her money until lots were sold, and if she wasn’t 
satisfied “why did you buy these lots if you didn’t want 
them?” 

A. I remember her testimony. I also deny that her 
testimony was accurate. 

,Q. Do you remember Mr. Buch? 

A. I did not get the name. 

Q. B-u-c-h. 

A. B-u-c-h. Now, I remember. Buch. 

Q. That appears about page 349 of the record, that he 
visited you in 1936, and told you of the two-year represen¬ 
tations made by Squires, and complained about the resale 
not going into effect? 

A. I remember that. I also state that I am convinced 
of the misstatements in this testimony. 

Q. And do you remember this witness testifying that 
you told him in 1936 that the company would send out 
guarantees from resale department asking what the wit¬ 
nesses would be willing to sell lots for? 

1847 A. My same answer. 

Q. Do you remember the witness Gardner from 
Virginia who told you the representations that had been 
made, salesmen representing a 40 per cent interest guar¬ 
antee, and that you were not at all upset by it? 

A. I remember the testimony and I remember that I 
told her at the time that such representation could not be 
carried out, and that if she*was relying on it, then I did 
not want to take her money, but I would return her money 
to her and discontinue her as a customer. 

Q. Do you also remember the witness Gardner, at about 
page 440 of the record, telling you that Mr. Walstein had 
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misrepresented matter to the witness’ sister, and that you 
said representations were untrue, but did not say you 
would fire the salesman? 

A. I have no recollection of that. 

Q. Do you remember that this 1, 2, 3, 4, 5, 6, that I have 
just mentioned came into you, into your office and told you 
of misrepresentations, and I will ask you what did you 
do about that? Did you consider that knowledge of mis¬ 
representations in the sale? 

A. I have answered each one of these seriatim. Now, 
are you going to group them all together? 

Q. I am asking you either singly or in a group, do you 
consider that knowledge of misconduct and misrepresen¬ 
tation by these salesmen? 

A. Taking this last one of Mr. Gardner, I certainly 
do not, I do not think there is anything in there that I 
could go upon that would constitute knowledge. 
1S48 Nothing in that in my opinion would be worthy 
of any such assumption. Certainly there is nothing 
you could go on there. Using that as a basis, and that 
is the one most recent, it seems to me there would be 
nothing to go upon, because this simply goes to a matter 
of these people wanting to get something and using that 
method to get it. 

Q. What about the others? 

A. I would have to take them up one by one. 

Q. Buch. Did that bring any knowledge to you? 

A. Mr. Buch did not make any charge. Mr. Buch and 
I sat down and I went over the plan with him and at the 
end of this he was altogether pleased with the situation 
and felt it was entirely satisfactory in every respect. 

Q. Do 3 T ou recall my reference to the record, page 349, 
the statement to the effect that a resale was to take effect 
in two years? 

A. Such representations by the salesmen that a resale 
could be made in such time could not be anything else 
except his hope that the development would go ahead 
sufficiently fast to justify it. 

The Court. Why do you say it could not have been 
anything else than a hope on the part of the salesman? 

The Witness. It probably could not have been, it is too 
strong language. 

The Court. Is it not possible that he was simply lying? 
Is that another possibility in your opinion? 

The Witness. Yes, it is certainly possible that he could 



RICHARD W. DEAVER VS. UNITED STATES 


241 


lie, but I do not believe it. I would say it was very im¬ 
probable that anything he said was anything except a 
hope. 

1849 By Mr. Jenkins: 

Q. Mr. Deaver, you have admitted here that a 
great number of written charges were received and con¬ 
sidered by you and replied to by you, and you have also 
admitted a number of people came in person and told you 
that representations had been made to them by salesmen. 
You did not think any of these people or do you think 
that any of these people lied to you? 

A. I would not go so far as to say that, but I do know 
that when people are disappointed over their results of 
an investment their statements relative to the matter are 
apt to not be always reliable. 

Q. Has it been and is it your belief that the people 
from North Carolina and Pennsylvania and Virginia, and 
these other localities got together before they came down 
here? 

A. That would be a conclusion that I would be asked 
to reach. 

Q. You testified, by the way, concerning this book show¬ 
ing pictures of Forest Lawn Cemetery, and you say you 
saw some of these photographs? 

A. Some of these things, I did not see all of them. I 
did not make a canvass of the complete and entire situa¬ 
tion there. 

Q. You could see and can now see, can you not, that 
these are photographs? 

(Counsel hands to witness the Forest Lawn Cemetery 
pictorial book.) 

A. I certainly can. 

Q. These are not architectural drawings? 

1850 A. They are not. 

Q. This is a photograph of the actual chapel? 

(Turning to the photograph of the chapel.) 

A. Yes. 

0. And incidentallv vou saw this? 

A. T did. 

0. This is inside of the chapel? 

A. Yes, T saw it. 

O. This shows the interior? 

A. Yes. T saw it mvself. Tt is a photograph. 

Q. And these are photographs of the “Mystery of Life 
Monument”; is that right? 
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A. That is right. 

Q. This is a photograph of another building, of an im¬ 
posing group of statues; correct? 

A. That is right, as I recall everything in this book is 
photographs in the booklet, I do not think there is any 
printing to speak of. 

Q. And as we go through there (counsel turns the 
leaves of the booklet and shows them to the witness) there 
are no architectural drawings in this booklet, as I turn 
these pages and show it to you? 

A. That is just what I just said. Yes. 

Mr. McNeill. May I see that, Mr. Jenkins? 

Mr. Jenkins. Yes. 

(Mr. Jenkins handed the Forest Lawn Booklet to Mr. 
McNeill.) 

Bv Mr. Jenkins: 

« 

Q. Then, when we come over to Government’s Ex- 
1851 hibit Black No. 1, the chapel and entrance and these 
various monuments in the Park, this was the plan 
of development; is that right? 

A. That was the architect’s conception of what would 
be a good development. 

Q. And you knew this was in this book, did you not? 

A. Oh, yes. 

Q. You also knew that also showed in the books, as an 
architect’s conception of what would be the entrance to 
the Park? 

(Indicating a certain page.) 

A. Yes. 

Q. And you also knew in this book that these was the 
architect’s conception of what would be the chapel (turn¬ 
ing to drawing of a chapel)? 

A. That is right. 

Q. And you also knew that this was the architect’s con¬ 
ception of the Bridge of Contentment? 

A. Also an architect’s conception. 

Q. Also this monument which is depicted here? 

A. Also an architect’s conception. 

Q. You permitted these books to be used by the sales¬ 
men? 

A. With the understanding that they were to be repre¬ 
sented as the architect’s conception. 

Q. And they were made I think about 1934 and they 
were so used upon until the close of business ? 
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A. I think so. 

Q. Now, with the knowledge then that these were 

1852 being used by salesmen as architectural conceptions 
of the development of the particular layout of the 

Park—is that correct, or is it not correct? 

A. That is right. 

Q. Of the park that was to be nearby Washington? 

A. Yes. 

Q. Did you have any plans or details as to how this 
[indicating] or this entrance was to be constructed? Did 
you have any plans as to that? 

A. Not blue prints or engineering data, it was simply 
a conception that when we got around to the time where 
we got something to build we would talk about building, 
and we would use this as the architect’s conception of 
the way it might look. 

Q. By the way, why is it that you did not go to the 
trouble to get plans and blueprints and specifications for 
this? 

A. For the reason that we were not ready to undertake 
it. 

Q. This conception of the architect of this entrance, 
do you have any idea how much that would cost to con¬ 
struct? 

A. Inasmuch as the picture of that type would not be 
suitable upon which to compute cost, I could not say, it 
would require detailed information. 

Q. You know the relative size of it? You notice the 
relative size of the automobile pictured there, or can you 
see the automobile? 

A. Yes, very clearly. 

Q. The fact is that the height of this structure 

1853 is three or four times that of the automobile? 

A. That will depend entirely upon the point from 
which the perspective might be taken. 

Q. Well, if you were just looking at this drawing, I am 
asking you to contemplate this drawing and say whether 
or not the automobile is about one-quarter the height of 
the structure? 

A. I will leave you to work that calculation out, because 
I do not know. 

Q. You can see that. 

A. I can see what is there, but I can not compare these 
relative sizes. 

Q. Did you ever go to the expense and trouble of get- 
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ting blueprints of the structure of this chapel, for its 
construction ? 

A. No, because that chapel was not built. The chapel 
that might be and was built instead of this building was 
something else. The fact that this represents an artist’s 
conception does not mean that that chapel would have to 
be made exactly that way, it simply represents an artist’s 
conception of it. 

Q. Do you know how much the chapel would cost, what 
would be a fair representation of its value? 

A. Well, that would depend entirely on the engineer’s 
data which can not be taken from a picture. 

Q. Did you have any blueprints made or any figures 
made of the cost of this imposing bridge, to see what it 
would cost? 

A. No. 

1854 Q. A bridge which looks like this? 

A. No. 

Q. Do you think the artist drew this after looking at 
the Memorial Bridge across the Potomac River? 

A. I do not know what was in the artist’s mind when 
he drew that. 

Q. Do you know what this monument would cost, to 
reproduce in the physical state? 

A. No. 

Q. Did you get any blueprints of it? 

A. No, it was not necessary because we were not ready 
to undertake it. 

Q. Did you not have faith in the fact that you would 
at some time build all of these things? 

A. Oh, yes, indeed I did. 

Q. And yet at the present time with your program of 
selling to the investors—speaking of that time—that was 
strictly for the purpose of financing the Park? 

A. That is right. 

,Q. I think you made certain calculations on the basis 
of the sale of the remaining spaces that you said were 
there, about 57,000 grave spaces were sold to investors? 

A. I think that is probably about right. I will take 
your wrord for it. 

Q. Did you not also calculate that there v T as about 
47,000 left unsold? 

A. The calculation that I made, just a moment, I have 
a memorandum of it here, 69,000 spaces had been unsold. 
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Q. 69,000 unsold? 

1855 A. 69,000 unsold. I do not think I have the cal¬ 
culation as to how many were sold. 

Q. Let me call your attention to—by the way, there 
have not been any grave sites sold to investors since early 
1943 that you know of? 

A. I could not tell you because the property has been 
in the hands of a receiver since 1943. 

Q. In 1943 I will ask you if you were not asked this 
question, and it was asked you by Mr. Smith: 

“Question. You have, in that process, made a calcula¬ 
tion, I believe, taking an average price at which the graves 
were selling, to show within a very slight margin of 
error, for the reason you have described, which would 
show what would be yielded by taking out certain per¬ 
centages or certain percentage, I should say, of the sell¬ 
ing price, what the yield would be at the time all of the 
sections might be sold, is that correct? 

“Answer. That is correct. 

“Question. How have you set that up, and what aver¬ 
age figures have you used in making that calculation? 

“Answer. The 47,063 unsold graves in the undeveloped 
section, I have assumed would continue to be sold at the 
price of $75 per six-grave sections, as was being contin¬ 
ued in the sales to National Capital Company.’’ 

So, there was about 47,000 unsold graves in 1942? 

1856 A. About that. 
q 47^000? 

A. I thought you said 147,000. 

Q. No. 47,000 odd. To read your answer there again 
to make it clear: 

“Answer. The 47,063 unsold graves in the undeveloped 
section, I have assumed would continue to be sold at the 
price of $75 per six-grave section, as was being continued 
in the sales to National Capital Company.” 

A. Well. 

Q. Mr. Deaver, so there was roughly 47,000, just to 
make the figure round, of unsold graves in the unde¬ 
veloped section. 

A. Yes. 

Q. And if you got $75 per section, and you developed 
this 47,000, dividing that by 47,000 to get the answer, be¬ 
cause these were six-grave sections; is that correct? 

A. Yes, but there is a much easier way to get at the 
same result, if you will allow me to help you. 
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Q. I will just follow out the way that I am thinking this 
out, if you do not mind. 

A. Very well. 

Q. So, we might say eight, to make it a round figure, 
giving you the benefit of the doubt, that would make about 
8,000 sections left unsold, roughly; is that correct? 

A. Roughly correct. 

Q. That is roughly correct? 

A. Roughly correct—it is a little too much. 

1857 Q. So taking those S,000 unsold sections, the 
Park Company was to use 30 per cent on its bal¬ 
ance for development, was it not? 

A. That is right. 

Q. So that being so, if they were sold for $75 per sec¬ 
tion, under the succeeding plan of the Park Company, that 
is about the way we have outlined it here, the total they 
would receive for those S,000 sections would be around 
$600,000. 

A. Roughly correct. 

Q. Then, it w’ould take 30 per cent for development. 
$600,000, that would be then $30—well, let us get the per¬ 
centage. 30 per cent of that figure would be around 
$180,000 for that of the developed figure that would de¬ 
velop in that way after you had sold all of the unde¬ 
veloped sections? 

A. I am sorry, but I do not understand your question. 
Will you put it again ? 

Q. Then it would take 30 per cent for development. 
$600,000, that would be then the 30 per cent figure, and 
you would have $1SO,000 for development after you had 
sold all the undeveloped sections? 

A. The undeveloped sections when all sold, yes. 

Q. And you stated that the park development was to 
come entirely from the sales of undeveloped sections to 
investors? 

A. I never intimated that it was subject only to the 
undeveloped sections when sold, there was no such intent 
and no such purpose and no such statement so far as I 
know. 

Q. Let me read you a question and answer and see if 
you were asked this question and whether you 

1858 answered it in this way: 

“Question. Now, what was the plan for selling 
in these two different ways? 

“Answer. Well, the plan of selling for investment was 
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purely to finance the Park, to build and maintain the 
Park, so that it could be sold to those who needed it for 
burial purposes. As I tried to say a while ago, there was 
no other notion in our minds as to how many could be 
gotten to build and develop the Park.” 

Let me ask you this, the one primary plan you had 
was the 30 per cent of the amount received by the Park 
Company would be used for development? 

A. That is correct, but it has nothing to do with the 
thought that we would be stopped at that point to take 
only that part of the money. 

Q. I am asking you if that is so? 

A. At that time to take and put away out of the sale 
price of the undeveloped sections, yes. 

Q. Referring now to the question and answer I have 
just read to you. Did you make that answer to that ques¬ 
tion? 

A. I did. 

Q. How do you reconcile that? 

A. There is nothing to reconcile. They are the same. 
I answered correctly that it still stands. That is to say, 
that does not in any way mean that only the money from 
investors, but this does mean that the money received from 
investors was money which would be covered by this pro¬ 
vision for the contract which said that all money received 
by the Park Company for the sale of space in the 
1859 Park was to be divided on the basis of 30 per cent 
going into development. 

Q. But the Park Company was the company which has 
title to this land and sold it only to the Capital Company? 

A. There was this feature of it, but do not do not tie 
it down to that alone, because it can not be. This re¬ 
ferred to the sale of undeveloped property, and it could be 
considered only in that light. It could not be considered 
as the entire arrangement. That was one part of it. 

Q. The Park Company had nothing to do with the sale 
of lots, it was getting its money from the selling of land 
for burial purposes? It did not get any percentage that 
way? What is the situation? 

A. It did not have to be confined to that. It was not 
confined to 30 per cent of the lots which were sold by the 
National Capital Company. The plan was comprehensive 
and covered sales from ail purposes and by all means. 

The primary idea was to put 30 per cent of all monies 
that came in from the sale of these lots either as unde- 
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veloped sections or for burial purposes, and it did not 
limit it to undeveloped lots or developed lots but consid¬ 
ered both. 

Q. Then, the Park Company under the set-up you had 
was only receiving money from the Capital, the National 
Capital Company from sales to investors'? 

A. You have your “only” in the wrong place. It re¬ 
ceived from the National Capital Company only monies 
which were received from sales to investors; it also re¬ 
ceived monies from users, money received from users, 
and both were subject to this 30 per cent provision. 

Q. The National Capital Memorial Park Sales 

1860 Company was the company set up to sell to users, 
was it? 

A. Right. 

Q. And the Park Company was set up to develop the 
Park, and to sell the space in the Park to the National 
Capital Company? 

A. Not only. 

Q. Is there anything in the contract which says that 
the Park Company shall sell? 

A. There is nothing in the contract between the Park 
Company and the National Capital Company which recites 
what other obligations and duties the Park Company shall 
have, but only the contractual relationship between the 
National Capital Company and the Park Company. 

Q. I mean, in the contract between the Sales Comany 
and the Park Company as to what transactions it would 
have as to the sale of lots, there was nothing in there 
which would provide that all lots sold whether for burial 
or for investment would be subject to this 30 per cent; 
but on the other hand, it simply provided strictly as to the 
lots sold for investment? 

A. There was nothing which needed to be said on that 
point, because the Park Company provides in its own con¬ 
tract that from all sources from which money is received 
from the sale of lots in any part of the cemetery 30 per 
cent shall be taken for that purpose. 

Q. But your plan on paper did not comprehend or in¬ 
clude any sales to other than the National Capital Com¬ 
pany? 

A. Oh, yes. The contract with the National Capital 
Company was by no means a presentment of the 

1861 entire plan, but covered only the particular relation¬ 
ship between the Park Company and the Capital 

Company. 
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Q. Do you have anything on paper to show the require¬ 
ment? You have here between the National Capital 
Company and the Park Company that you were to spend 
30 per cent from the amounts received for the develop¬ 
ment of the Park; do you have that otherwise? 

A. I have it in writing right there in the contract cov¬ 
ering that point. 

Q. Can you point it out to me and find it? 

A. Yes, indeed. I 'would be very glad to. If you will 
let me see the minute book, I will pick it out and read 
it to you. 

I can probably find it quicker than you can, being more 
familiar with it. 

Q. Here is the minute book. 

A. This paragraph is the one which is numbered 5, 
and it reads as follows: 

“Fifth: The Park Company agrees that it will set aside 
and expend for the development and beautification of the 
Park at least 30 per cent of each payment received by 
it on account of the sale of any burial space in the Park.” 

Q. Yes, and as I said before, this contract is a contract 
executed between the Capital Company and the Park 
Company? 

A. Yes, and the fifth paragraph recites its entire 
application and entire obligation with respect to all burial 
space in the park, and it is in the exact language 
1862 and it is not any interpretation, but the exact 
language. 

Q. At the time that the contract was entered into 
between the National Capital Company and the Park Com¬ 
pany in 1934, the Sales Company at that time had not 
been set up? 

A. It had not, no position had been taken as to whether 
we would sell direct to the users for burial, or whether 
we would set up an organization under a separate set-up. 

Q. So it comes down to the point in 1935 and 1936 
when the sales company was set up? 

A. Yes. 

Q. And the primary purpose of the Park Company was 
to hold the land, and the primary purpose of the Capital 
Company was to sell to investors? 

A. Yes. 

Q. Was the primary purpose of the National Capital 
Memorial Park Sales Company, Incorporated, to sell 
burial space to those for investment only? 
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A. No. 

Q. What was its purpose, only to sell to users? 

A. The National Memorial Park Sales Company, In¬ 
corporated had no interest in investors. The Park Com¬ 
pany, which Avas the one which would buy it back from 
the investors, after it had received the proceeds from the 
users in the developed section. 

Q. Did the Sales Company, was it merely a selling 
company—how was the Sales Company to get title to the 
developed section? 

A. The Sales Company got title to the developed 
1863 section by the Park Company selling to the Sales 
Company, and it sold to users, the same way that 
the National Capital Company got title to space in the 
developed section. 

Q. Did you have any contract with the Sales Company 
that you were to turn that over to them? 

A. I do not think we had a contract, but we would not 
give them any property and sell it except by deed, and 
we would not issue the deed unless we received payment 
for it, speaking of the Park Company. 

By Mr. Jenkins : 

Q. Did you have any contract, did the Park Company 
have any contract with the Sales Company, utility sales 
company, that a certain amount of development—that a 
certain amount of the proceeds was to go in for devel¬ 
opment? 

A. It did not need a contract, the Sales Company, as 
to development; the contract had already been given to 
the National Capital Company that the receipts 
1S64 from space in the Park were to be provided 30 
per cent for development. 

Q. The Sales Company was not a party to that contract? 

A. It was not, and did not need to be. 

Q. How could it have enforced it? 

A. The Sales Company could not have enforced it. 

Q. The Park Company could? 

A. Yes. 

Q. Could it have done as it pleased? 

A. No, I do not think so. 

• * * * • 

A. The National Capital Company by reason of the con¬ 
tract with the Park Company guaranteed to the public at 
large that there would be set aside such amount of the 
development fund as when all space in the Park was sold 
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and paid for, to develop the Park including the type of 
beautification all over even' lot in the cemetery, and that 
properly went into that fund. 

1865 The same way with reference to the maintenace 
fund. 

The National Company relied for its statement to the 
public on this fifth section of this contract between the 
Park Company and the National Company, and if the 
Park Company had not followed that literally in respect 
not only to the spaces sold to the National Company, but 
with respect to the space, as it states in this contract with 
the National Company, the National Company would have 
had just claim for damage against the Park Company 
for violating its contract with the Capital Company. 

Q. What was that last? 

A. I say, if the Park Company had not fulfilled that 
literally in respect not only to the space sold by the 
National Capital Company, but with respect, also, to the 
space, all space, as it states in its contract with the! 
National Company, then I say flatly that the National 
Company -would have had just claim for damage against 
the Park Company for having violated its contract with 
the Capital Company. 

Q. But the sales to the company that had the selling 
of it, as far as that contract was concerned, that company 
hed no means of enforcing that contract with regard to 
those sales, or as to other sales. 

A. There w’as no need for it, the obligation had already 
been given, the Park Company was obligated to do what 
it had set forth in its contract with the National Com¬ 
pany, and it did not need to make a second contract 
covering the same feature. 

Q. Let me ask you this: You did not keep up the part 
of the contract with respect to perpetual care fund? 

1866 A. Not in toto. 

Q. When it was—it was after Mr. Lewis left that 
you did not make any contributions to that fund? 

A. After Mr. Lewis left no further payments were 
made. 

Q. The fact is, after Mr. Lewis left, no further develop¬ 
ment was done? 

A. That was not true. 

Q. In that connection let me ask you this, let me show 
you these letters which have been referred to.as “Devel¬ 
oping rapidly” letters—did vou dictate those letters? 
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A. I did. 

Q. And all in 1939—June 9, September 27, February 
21, July 6, January 25, February 6, February 20, Sep¬ 
tember 25—1939; is that right? 

A. I assume you have read the dates correctly; I have 
no reason to dispute you. 

Q. When you wrote these letters September 5, 1939 and 
September 27, 1939, did you write these letters in good 
faith? 

A. I certainly did. 

Q. When you said that the development work in the 
Park “is proceeding rapidly”; is that true? 

A. That expression was picked out of a form letter 
what had been in use for several years, and it was used 
without respect to the individual time, but with respect 
to the long range program, that we expected fully to carry 
out. 

Q. But at the time this letter was mailed to that par¬ 
ticular individual, George Aldermann, September 27, 1939, 
it was true that development work was not proceeding 
rapidly? 

1867 A. As of that date it was not true, but it was 
not sent to him with any regard to making him 
believe that it was going forward at that time, but that 
the ultimate development of the Park was going ahead. 

Q. Why did you write him that letter if you did not 
mean it? 

A. I told you I picked that form paragraph up that had 
been used several years, picked it up without specifically 
denominating it as to whether it was accurate as to its 
individual definite date, as of that time. 

Q. Why did you pick it up and put it in the letter if 
you did not want him to rely upon it? 

A. When you say “rely on it” there was no occasion 
of his assuming otherwise, that would result from his 
reading it or not reading it, if I may say so, so far as 
Mr. Aidermann was concerned, there was no development 
going on in the Park, or there was development going 
on in the Park, if I had told it to him either way, it 
would not have had any bearing on anything. 

Q. If you were not doing it, why did you have to tell 
that to him? 

A. I will leave it to you. 

Q. I am asking you. 

A. I do not know. 
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Q. If you had done that, if you had told him that the 
work was not going ahead, what effect would that have 
had? 

A. I can not say. Again I will leave it to you? 

Q. I am asking you that question. 

A. I do not know the answer to it. I do know- 

1868 that it would have made him perhaps a little more 
unhappy and more dissatisfied than if I had not 

put it in there. 

Q. Of course, when you put it in there, you knew that 
he would read that and he would probably read it as you 
wrote it, and it would not be an occasion for him to 
squawk, and probably he therefore would not squawk if 
you put it in there? 

A. I felt all the time that the results and commitments 
would be carried out in that regard in the Park, and 
they had been carried it as a matter of fact ahead of the 
program and while we were in a lull at that particular 
time, I expected to have that lull followed by an activity 
which would take care of the situation. We did not want 
to do anything which would incite further unnecessary 
worry and dissatisfaction from the people with whom we 
were dealing, because I felt in the end that it would be 
to their entire satisfaction. 

Q. Did you expect in September 1939 that you would 
be able to recoup your condition and bring about a revival 
of it? 

A. I certainly did. I still had hope of that, I was still 
hopeful that we would recoup our situation entirely. 

Q. Is it not a fact that at the time you sent out that 
letter you were ready to throw the whole thing overboard, 
and get out of it? 

A. No, sir, that is not true. 

Q. You are sure of that? 

A. Yes. That is what I testify. 

Q. You are sure of that? 

A. Yes, that is true. 

Q. Mr. Deaver, let me ask you if on September 7, 

1869 1939, you did not write a letter trying to dump that 
contract on the market for $25,000, the Park, I 

mean, the entire organization? 

A. I do not remember any such letter. 

Q. Let me refresh your recollection. 

A. Yes, I would be glad to have you do so. 

Q. I hand you this letter. You see “RWD” in the 
corner? 
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A. Yes. 

Q. “JT”? 

A. Yes. 

Q. September 7, 1939. This letter reads as follows— 
A. It does not indicate what you have said, it indicates 
a wholly different proposition, and I would like to have 
you read it. 

Q. I am going to do so. The letter reads as follows: 

“September 7, 1939. 

“Mr. Irwin Geiger 

Investment Building, Washington, D. C. 

Dear Mr. Geiger: 

Relative to our conversation this afternoon, I will give 
you the following approximates: 

There are 125 acres in the Park, of which 25 acres are 
devoted to buildings, roads, and adornment, leaving 100 
acres of burial space. 

The improved portion contains approximately 30 acres, 
of which approximately 25 acres are burial space. As to 
amount sold, very little has been sold in the im- 
1870 proved portion. Perhaps half of the unimproved 
portion has been sold. 

I am also enclosing you a copy of the trust agreement 
with Calvert Bank. 

Very trulv yours, 

RWD:JT” 

You admit this “RWD:JT” means you wrote this let¬ 
ter? 

A. Yes. 

Q. Now, let me ask you if this is not another letter to 
Mr. Geiger? 

A. (Looking at another letter.) Yes. 

Q. And this bears your initials in the corner RDD:JT? 
A. Yes. 

Mr. McNeill. To whom is that addressed? 

Mr. Jenkins. That is Mr. Irwin Geiger. 

The Witness. That is right. 

The Court. Irwin Geiger, G-e-i-g-e-r? 

Mr. Jenkins. That is correct. 

The Witness. That is right. 

Mr. Jenkins. This letter reads as follows: 

“September 6 , 1939. 

“Mr. Irwin Geiger 

415 Investment Building, Washington, D. C. 

Dear Mr. Geiger: 

This letter is your authority to negotiate the sale of 
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either National Capital Memorial Park or all of the out¬ 
standing shares of the National Capital Memorial Park, 
Inc., which corporation is the owner of the National 
Capital Memorial Park. 

1871 “The selling price shall be not less than $25,000, 
and in the event you procure a purchaser your 

compensation shall be limited to one-half the excess above 
$25,000. The selling price shall also include all right, 
title and interest which the corporation or its assigns 
has in and to a certain maintenance fund now held in 
trust by Calvert Bank of Baltimore, and in the event 
you procure a purchaser the conveyance of the property 
or transfer of the stock, as that may be, will be free and 
clear of all liens and encumbrances, excepting the per¬ 
petual right of burial theretofore conveyed to purchasers 
of space in National Capital Memorial Park. 

Neither the corporation or the undersigned individually 
will place the property or the stock in the hands of any 
broker or other intermediary for 60 days from the date 
of this letter, but the right is reserved to negotiate di¬ 
rectly with prospective purchasers with the understanding 
that you ■will be immediately advised by the undersigned 
of any such negotiation. 

This letter is written in the strictest confidence and I 
know that you will so regard it. I am signing this letter 
individually and as a duly authorized officer of National 
Capital Memorial Park, Inc. 

Yours very truly, 

National Capital Memorial Park, Inc. 

RWD :JT” 

By Mr. Jenkins: 

Q. Is that not indicative of what I have just said? 

A. You see I did not say that I would turn over 

1872 the whole thing lock, stock and barrel, every piece 
of space that had been in there because many of 

these spaces had been sold to investors, and I could not 
possible sell that. 

Q. Naturally, you could not sell that which you had 
already sold to investors. 

A. I have been accused of almost anything here. 

Q. You wanted to sell what? 

A. It was the stock which I offered to sell. 

Q. Yes. 

A. My stock. 
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Q. So you were ready to dump it into somebody else’s 
hands, were you not? 

A. Not at all. A bona fide sale is not a dump; that 
is an insinuation only. 

The Court. What was the date of that letter? 

Mr. Jenkins. This last one was September 6, 1939. 

Mr. McNeill. May I ask whether or not this was after 
Mr. Deaver bought out the Lewis stock? 

Do you mean that it was before or after? 

Mr. Jenkins. This was after. 

Mr. McNeill. He owned all of the stock at the time? 

Mr. Jenkins. I will ask. 

By Mr. Jenkins: 

Q. The fact is these two letters I have referred to were 
written approximately two or three weeks before you 
were telling people and continued to tell them that the 
development work was continuing? 

A. And two or three weeks before I sold out or tried 
to sell out, if that had come to pass, and that sale 
1873 would have been consummated, those things would 
have taken place. 

Q. If you had let it go for that small amount of money, 
what were you willing to sell your share for? 

A. For my interest in it $25,000. 

Q. That is what I mean. 

A. Why, yes. 

Q. It had paid you a great deal more than $25,000? 

A. Yes. That had nothing to do with the sale price 

of mv stock. 

♦ 

Q. You would not have sold your stock if you thought 
it was going to continue to pay you a $25,000 salary, 
would you? 

A. Probably not. 

Q. What was your salary in 1934? 

A. $25,000 a year. 

Q. 1935? 

A. $25,000 a year. 

Q. 1936? 

A. 1936, I think "was the year that the division was 
made, but I am not quite sure whether it was 1936 or 
1937 that it was changed from $25,000 to $15,000. 

Q. Do you think it was a mistake? 

A. I say I am not sure, quite sure, whether it was 1936, 
or 1937, but it was one of the two years. 

Q. WLat was it in 1937? 
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A. I think the latter part of it was at the rate of 
$15,000, but I did not draw that in the final months of 1937. 
Q. What was it in 1938? 

1874 A. Nominally $15,000, I am not quite sure but 
what I overdrew that in 1938. 

Q. What was it in 1939? 

A. Supposed to be at the rate of $15,000 but I did not 
draw anything like that. 

Q. Now, there was a dividend declared, w r as there not, 
Mr. Deaver, on the stock of this National Capital Memo¬ 
rial Park of $12.50 per share in less than a year after 
the company had been in operation? 

A. That is right. 

Q. And that dividend amounted to about $6,200; is 
that right? 

A. I do not have the exact figures at hand. 

Q. 1935 it was $40 a share dividend declared? 

A. That is right. 

Q. And that amounted to about $19,920? 

A. I think that would be about right. 

Q. 1936, there was a dividend declared of $41 a share, 
was there not? 

A. Yes. 

Q. And that amount to $20,418 about? 

A. Yes. 

Q. In 1937 the dividend was declared of $18 a share? 

A. Yes. 

Q. And that amount to about $8,964? 

A. That is right. 

Q. 1938 you received an additional allowance of $12,000 
did you not? 

A. I notice the record on the books, but I can 

1875 not explain that. Apparently I drew that much 
but I do not understand that. I do not remember 

that at all. 

Q. Do you dispute it? 

A. No. I do not. 

Q. Then you drew $12,000 in addition? 

A. I do not know whether it was drawing $12,000 or 
whether it -was make up as a counter entry or contra 
entry of some kind at the same time, I could not under¬ 
stand it in the examination I made here the other day. 

Q. In fact, during those years of operation you received 
a total of about $190,000? 

A. I think Mr. Askew found that it was about $185,000, 
but I do not stand on that, that is just my recollection. 
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Q. Did you get anything else from the company other 
than salary and dividends? 

A. Not that I remember. 

Q. Did you get anything else in the way of property? 

A. We had no property except the cemetery property. 

Q. Did you get any of that? 

A. Well, that is real estate, I could not carry that off 
very well. 

Q. Did you not carry away a rug from the chapel? 

Mr. Smith. We object on cross examination that is 
not proper. 

The Court. On the contrary that is proper cross ex¬ 
amination. I do not think it is proper on direct, but I 
think it is proper cross examination. Exception noted. 

Mr. Smith. Exception. 

1876 By Mr. Jenkins: 

Q. Did you not in addition to your salary ask the 
superintendent to go to the chapel and take the rug out 
of the chapel and bring it to your home here in Washing¬ 
ton? 

A. Yes, that escaped my mind entirely. I instructed ' 
him to bring it. 

Q. Did you not instruct him to rip this out of the chapel 
and bring it to you? 

A. He did not rip it out. It was lying there as a 
loose rug on the floor, and I instructed him to roll it up 
and put it in the truck and bring it to my house. I did 
not have him tear anything loose or anything of the sort. 

Q. Was that about the time you were ready to sell the 
cemetery to Mr. Geiger? 

A. I think not. 

Q. WTien was it? 

A. I think that was about the latter part of 1939. 

Q. You would consider September 27th the latter part 
of 1939? 

A. I think it is later than that, although it is immaterial 
as to the particular date, except the rug had a value of 
approximately probably $45 or $50. 

Q. It vras the only rug in the chapel was it not? 

A. Yes. 

Q. You said that you intended this for use; did you 
want people to use the chapel? 

A. Yes, the rug did not matter, the absence of the rug 
did not interdict anybody from using the chapel, its pres- 
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ence or absence would not change the situation. 

1877 Q. You had it charged up to development expense, 
did you not? 

A. Yes. 

Q. Just one other question, you were an officer of the 
Ellandee Company; is that right? 

A. Yes. 

Q. You sold the Ellandee Company, that is the Ellandee 
Company sold top soil to the National Capital Park at a 
profit of $5,000? 

A. At a price per cubic foot less than they bought top 
soil in the open market. 

Q. Did you make $5,000 profit on sale of top soil from 
the Ellandee Company to the National Capital Memorial 
Park? 

A. If the books show it, why it was made legitimately 
and honorably. 

Q. At the time you sold and made that profit you were 
an officer of the Ellandee Company and also an officer of 
the National Capital Memorial Park? 

A. That is right, but there was nothing in that to inter¬ 
dict that sale. 

Q. There was nothing there which prohibited the 
National Capital Memorial Park from buying that piece 
of land in its own name and saving this $5,000 profit? 

A. That is true. 

Q. And if that had been done it would have meant that 
$5,000 of the investors’ money would have gone into this 
development? 

A. No, the investors, no. You are entirely wrong. It 
was the corporation’s money. It was not the investors’ 
money. 

1878 Q. It was made from the corporation’s money, 
and that was money that had come from the 

investors? 

A. The investors had been guaranteed 30 per cent as 
the amount that should be put into the development fund, 
and would go into that and be used for that purpose, and 
would be expended for the development of the Park, and 
that was the extent of their interest. They were not buy¬ 
ing stock in the company. They were buying real estate, 
and their deeds to the real estate is what they got for 
their money. 

1879 Redirect examination by Mr. Smith: 

Q. Mr. Deaver, Mr. Jenkins was speaking just a 
moment ago about development work. 
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Suppose that you had had a lot of money—I mean a 
very substantial amount of money—in the Company’s 
treasury in 1939, what development work would there have 
been to have been done as conditions were at that time? 

Mr. Jenkins. I object. 

By Mr. S^iith: 

Q. Would there have been any substantial amount of 
development work? 

A. There would have been no obligation to do any. We 
-were already ahead of the development fund. 

We had spent more than the contract agreed upon. 

Q. By about how much? 

A. By about $15,000. 

Q. Was there an opportunity or need for very much 
development work at that particular time ? 

A. The 40 acre tract which was the developed tract, 
which was being sold to users, was practically completed 
and any further development would not have been essen¬ 
tial until more sales had been made, because until the 30 
per cent was realized for the development fund, there was 
no obligation to develop. 

Q. So it was what you might say rather in a natural 
lull at that immediate period so far as the need for any 
substantial development was concerned? 

1880 A. That is true. 

Q. Now, approximately how much was spent for 
development in 1938? 

A. According to Mr. Askew’s figures, there were $20,000 
spent in ’3S and $4,000 odd in 1939. 

Q. And in these letters that Mr. Jenkins was speaking 
about, which happened to have been written in the year 
1939, and when you made this statement in there as you 
said, about a form that you had been using for several 
years, when you made the statement that development 
work was proceeding rapidly, did you pin it down to the 
year 1939? 

A. No; no particular plot. The idea was that the de¬ 
velopment was going on in the plot being developed, not 
the plot that wasn’t being developed. 

Q. When you said “is proceeding rapidly”, I believe 
you said you had used that at previous times, and at any 
time when you used that phrase, did you have reference 
literally to the particular day in -which you were using 
the phrase? 

A. No. I referred more particularly to the development 
of the program, the forwarding of the program itself. 
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Mr. Smith. May I have one of those letters, please, Mr. 
Burrows. 

By Mr. Smith: 

Q. I believe the wording was “is proceeding”, or some¬ 
thing like that, wasn’t it? 

A. I think so. 

Q. Well, here is one I happened to pick up, a letter of 
July 6, 1939. 

It says “development work at the park is pro- 
1S81 ceeding rapidly”. 

That very form of the words “is proceeding” 
means what to you? 

A. Is continuing to go ahead. 

Q. It is a progressive expression. I don’t know what 
you would call it in grammar- 

The Court. Mr. Deaver has answered what it meant 
to him, Mr. Smith. 

Mr. Smith. Yes. 

By Mr. Smith: 

0 

Q. Now, Mr. Jenkins spoke about a rug that Mr. Ban- 
field brought over, I believe at your direction, from the 
chapel to your residence. I believe you indicated about 
what that rug was worth, didn’t you? 

A. Probably $45 or $50. I haven’t gotten an exact in¬ 
voice on it, nor do I remember the exact amount. 

Q. Was it a second-hand rug? 

A. It had been used for about, I -would judge, two years 
and a half to three years. 

Q. There in the chapel? 

A. In the chapel. People coming in and going all the 
time, using it. I don’t mean that it was in bad condition, 
now. I don’t mean that at all. 

Q. I believe you said that the Company was behind in 
your salary, is that right, at that time? 

A. Well, in ’39 I didn’t draw anything like the amount 
that the minutes showed I was entitled to as a salary. 

Q. Could you now see any possible advantage to any 
holder of space in the Park for investment if the 
1882 doors of the chapel were being closed, and the 
vesture was more or less fading out; could you see 
any advantage to any lot holder if the rug had been left 
there in the chapel? 

A. I don’t think there would have been any change one 
wav or the other. 

m 
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Q. Mr. Jenkins was speaking about the letter that you 
wrote to Mr. Geiger as to the possible sale of the project 
to someone else. I believe he spoke about the letter being 
dated September 6, 1939. 

Now, you clarified that, I believe, and explained that 
the proposition was not to sell the burial spaces that had 
been purchased by anyone. You meant, of course, both 
types of customers, didn’t you? 

A. That is true, and also the maintenance fund, the 
title to it could not pass for use because the maintenance 
fund was in an agreement that the principal for it had 
to remain intact forever. 

Might I add that in the conversation with Mr. Geiger, 
I told him that I wouldn’t consider an offer for sale with 
anybody that was not equipped financially to carry out 
the furtherance of the cemetery program. 

Q. And was that your thought, then, in suggesting the 
sale? 

A. I didn’t suggest it. He came to me and asked me 
to write him a letter because he thought he had a buyer. 
I was not looking for a buyer in any sense of the word. 
1 simply accommodated him with the letter to see whether 
or not he could produce wiiat he had come to me and said 
that he thought he could produce. 

1883 Q. And your principal thought, then, as you nave 
indicated, I believe, w-as simply that if you could 
find someone wiio had sufficient capital to take the project 
and make it go along better than you were able to do at 
that time, you were willing to sell it, is that the thought? 

A. That is the whole story. 

Q. Mr. Jenkins spoke of the fact that no further pay¬ 
ments w*ere made to the perpetual care fund after Mr. 
Lewis left. Did that fact have any connection with Mr. 
Lewis leaving, Mr. Deaver? 

A. No, it was five months before Mr. Lewis left that 
the last deposit had been made. 

Q. It happened to be a circumstance, I believe as you 
have indicated, that the payments w^ere not made because 
funds were coming in very slowly and it w T as hard to 
make both ends meet, is that right? 

A. That is right. The company was under a real dif¬ 
ficulty at that time. 

Q. "Was that same thing true at the time Mr. Lewis left? 

A. Yes, the fact that the various states considered that 
we were in the security business because wre picked up 
securities from the security holders and took authoriza- 
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tion from them, to sell for them, and the fact that they 
also threw difficulties in the way of salesmen at every 
step, made it all the more difficult for salesmen to stay 
out on the road and all the more difficult for the company 
to get salesmen to go out on the road. 

It finally became so bad that the salesmen, themselves, 
were dropping off and not being replaced. 

1884 Q. And notwithstanding these various complica¬ 
tions, and difficulties, that you have spoken of, you 

still had faith enough to buy Mr. Lewis out at the time 
you spoke of buying him out, didn’t you? 

A. Yes. I was hopeful at that time that I could make 
a go of it to a successful completion. 

Q. About what was the date you bought him out? 

A. June 18, 1938. 

Q. And I believe you said you paid him quite a sub¬ 
stantial amount of money in that transaction? 

A. Over a period of time, yes. I didn’t pay it all at 
once. 

Q. But altogether you paid him about how much when 
you paid him out? 

A. About $5,000. 

. Q. You were speaking about the difficulties that were 
caused by people claiming that you were in this security 
business. Now, that would be, you mean, officers of dif¬ 
ferent states, is that it? 

A. That is right. The security departments of various 
states. 

Q. And they obviously were looking after their license 
fees which they might have been entitled to if you had 
been in that business, is that the thought? 

A. That is true. 

Q. And did you succeed in convincing some of them 
that you were not in that business in the way to require 
a license in their states? 

A. I don’t think we ever succeeded in convincing 

1885 any of them because they didn’t want to be con¬ 
vinced. They were very jealous of their preroga¬ 
tives to give any delineation of what was and what was 
not security business. 

Q. Did you take legal counsel on whether you should 
pay those licenses, whether the salesmen should pay those 
licenses ? 

A. That is right, and the legal counsel invariably told 
us we were not subject to those laws because we were 
dealing in real estate and not in securities. 
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Q. And, of course, they discussed with you the nature 
of the laws? 

A. Oh, yes, and had before them the texts of the laws. 

Q. And with what counsel did you discuss that? 

A. Mostly with Peter Klein of Cleveland, and with Mr. 
Levy of the firm of Levy, Tydings, Sauerwein and Archer 
of Baltimore. 

Q. Now, reference was made by Mr. Jenkins to the mat¬ 
ter of this 30 per cent of sales required of the develop¬ 
ment, or required to be put into the development, and 
I believe you said you were about $15,000 long, you might 
say—you had over-spent that much more than the 30 per 
cent? 

A. We had spent for development roughly $15,000 more 
than the 30 per cent would have produced. 

Q. And as to the way that 30 per cent was calculated, 
Mr. Deaver, I believe you have explained to some extent 
that the contract said at the place you pointed out, the 
fifth paragraph, or something like that, that it was to 
be from all sales- 

A. On all burial space, anywhere in the Park, and 
18S6 furthermore, Mr. Smith, the books of account will 
show that each sale made by the National Capital 
Memorial Park either to the National Capital Company 
or to the National Capital Memorial Park Sales Company, 
showed a purchase divided into 60 per cent for the com¬ 
pany, 30 per cent for development, and 10 per cent for 
maintenance, irrespective of where the space was located 
and irrespective of the company to which it was sold. 

Q. So you called that on your books for both of those 
funds at all times for all sales, is that it? 

A. Yes, that is right. And until this was brought up 
today, I never conceived of it being thought of in any 
other way. 

Q. Then you actually did take the 30 per cent from all 
sales made, didn’t you, for development? 

A. And more. 

Q. Yes. Not only the books showed it, but you did 
take it and did use it for development? 

A. Did use all of it and $15,000 besides. 

Q. And that included the sales for use, the same as 
the others? 

A. That is right. All sales of any character as long 
as it was burial space in the Park. 

Q. And I believed you have indicated that so far as 
the maintenance fund was concerned, in respect to which 
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you were forced by circumstances to put in, or to have 
in, you might say, when the business closed, less than you 
should have had by about $9,000? 

A. By about $9,000 shortage. 

Q. Mr. Askew’s figures were between $8,000 and 

1887 $9,000, about half way between, if I remember 
correctly. 

A. My own memorandum shows roughly $9,000 shortage. 

Q. We have been speaking of it as about $9,000, but 
I am quite sure Mr. Askew’s figure was—if we could 
find it—but, I don’t believe it is particularly important 
at this time. 

Up to -what time, Mr. Deaver, do you recall that was 
kept up in full, approximately? 

A. I think up through December of ’37 it was entirely 
in full, and up through January of ’38 there were some 
additional deposits, but it began to lag about that time. ■ 

Q. Now, I believe you have stated something previously 
to the effect that you didn’t expect the company to be 
limited necessarily by ten per cent if you found out that 
more was required. Is that right? 

A. Oh, it was always in our minds that we wanted to 
make a success out of the institution and if it required 
more than ten per cent to make a success, we would have 
to face the condition and increase the percentage. The 
ten percent was simply the minimum contractual obliga¬ 
tion.. 

Q. And the written part of the guarantee, as I recall 
it, didn’t use ten per cent. It just said such an amount 
as would provide permanent maintenance w T hen the space 
was all sold, isn’t that the gist of it? 

A. And paid for it. 

Q. Isn’t that the gist of it? 

A. That is right. We felt ourselves bound at all times, 
though, by the minimum obligation of the 30 per cent 
development and ten per cent maintenance. 

1888 Q. And if the project had worked out, you fully 
planned to restore that fund to its full amount, did 

you? 

A. Oh, yes. 

Q. Mention has been made of the architect’s drawings 
in this book that we have called the sales kit, and to the 
fact that you didn’t have blueprints, or hadn’t got data 
on the costs of construction. 

Why didn’t you, Mr. Deaver, at any time get those 
details of engineers? 
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A. Well, it was far enough in the future of our opera¬ 
tion that there was plenty of time to do it when we should 
get ready for the reason that it couldn’t be done until 
the 30 per cent had accumulated in sufficient volume to 
take care of the cost, and the 30 per cent was already 
$15,000 behind what we had spent. 

Q. And was it your experience in developments of this 
kind, or any other business proposition, that the detailed 
blueprints and that sort of thing are obtained only when 
you are planning almost immediately to go ahead with 
the work. Is that it? 

A. For the very good reason that such blueprints and 
details cost a good deal outlay of money. 

Q. Much more expense than an architect’s drawing of 
a general plan, isn’t it? 

A. Oh, yes. 

Q. And, of course, as you had funds to make the other 
improvements, you would have gotten those plans and 
drawings, wouldn’t you? 

A. We so fully intended to do. 

1889 Q. And you did have such plans, I presume, for 
the chapel that you did build, didn’t you? 

A. Oh, yes. It was built from an engineer’s plan. 

Q. And of course before you did it, did you get data 
on the cost? 

A. We did it on a per diem basis from a contractor, 
and we supplied the labor. 

Q. Your attention was called to the fact that in this 
booklet on Forest Lawn, those pictures were made from 
photographs instead of from architect’s drawings. Was 
anything else ever represented or ever in your mind to 
represent to anybody- 

A. Never, and we also had photographs of the things 
that were actually there. We couldn’t have photographs 
of the things that hadn’t been built. 

Q. Do you recall a number of witnesses, Mr. Deaver, 
who said in substance that they understood that your de¬ 
velopment was to be after the manner of Forest Lawn, 
and perhaps not so large? 

A. That -was practically what was testified to, by at 
least two witnesses. 

Q. And did you ever hear of any lots purchaser ever 
complaining that you had made any kind of a different 
representation as to Forest Lawn? 

A. No. 

Q. I will call your attention to this item here at the 
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bottom of page 3 of this Forest Lawn booklet Do you 
understand that to indicate about the time that the Forest 
Lawn project was started? 

1890 A. I will have to look at it a little more closely, 
Mr. Smith. 

Yes, this was when Eton, the builder of Forest Lawn, 
on New Year’s day of 1917, looked at the old cemetery 
which was the basis of Forest Lawn, and decided that a 
change had to be made from the old style cemetery to a 
memorial plan. 

Q. You said that you visited Forest Lawn in what 
year, do you recall? 

A. It was either December ’36 or January of ’37. 

Q. Now, if it was in ’37, then it would be just almost 
exactly, a little after, maybe, twenty years after it started, 
wouldn’t it? 

A. That is right. 

Q. And your project never did—while it was operating 
—never did become twenty years old, did it? 

A. Oh, no. 

Q. Mr. Jenkins was speaking to you, Mr. Deaver, about 
quite a number of letters in which you didn’t answer as 
he construed it, every particular detail, scolding remarks 
and hopes for future income, and that sort of thing in 
the letters. Did you consider that it was necessary as a 
business proposition to take up all those details with the 
customer and discuss them? 

A. Well, it seemed to me that the tenor of each letter 
was, after all, a plea to find out when money could be 
realized from the investment, and the rest of it was simply 
the window dressing of the appeal to make it as strong 
as the appealer could make it. I tried to talk to the sub¬ 
ject which was closest to his mind, namely, the sub- 

1891 ject of the final value of the investment, and its 
probable time of realization. 

Q. And did you understand that these purchasers of 
lots were familiar with the fact that they couldn’t expect 
to reap any profit until their space was sold? 

A. Well, that seems to be so self evident that I couldn’t 
attach to them any other thought. 

Q. You didn’t think it was necessary to argue that 
point with them, did you? 

A. No. 

It brings it all back to the same thing, Mr. Smith, that 
if a market for space for use had developed as fast as we 
thought it would, we would have had everybody satisfied 
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and the Government would have been saved all the ex¬ 
pense of this trial. 

Q. You were expecting the matter to develop more 
rapidly for use, is that it? 

A. That is right. 

Q. At all times until you found, by hard experience, 
that it couldn’t be done very well at that time. Is that it? 

A. Not that it couldn’t be done, but that it couldn’t be 
done nearly as rapidly as we had hoped for. 

Q. And one item in that experience, I believe, w r as this 
company that you spoke of Mr. Tauber heading for a 
while. I mean, that was the company selling for use? 

A. That is right. 

Q. And I believe you already testified that you sank 
about $10,000 in that trying to get that venture going? 

The Court. Mr. Smith, I don’t like to restrict you, but 
practically all of your redirect examination doesn’t 
1892 go so much to the cross as it does back to your 
original direct. 

Mr. Smith. I don’t mean to be repetitious, Your Honor. 
I think it is true of that. 


By Mr. Smith: 

Q. These various letters that Mr. Jenkins has showm 
you w’herein someone was complaining about the sales¬ 
men; now, some of those, I believe you have indicated, 
came from the heads of the state agency that would be 
expecting to collect a tax. 

Now, some of them, did they come from people who had 
other things to sell to these customers? 

A. I think that there was one particular letter there 
that was from a broker who complained that his clients 
were being approached by representatives of the cemetery 
company. 

Q. Yes, and then most of them came from people who 
wanted to get some money out of their space, is that it? 

A. That was the tenor of all of their letters, no matter 
what else they said in the letter. 

Q. And you spoke the other day, T believe, in answer 
to a question by the Court, after Mr. Jenkins had been 
asking a number of questions, about the matter of talking 
with these different salesmen when so many of that kind 
would come in. Did you have such conversations with 
quite a number of the salesmen? 

A. Oh, yes. Whenever any complaint of that kind 
came in, if the salesman was still with us, on his next 
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visit to the office I sat down and talked to him about the 
condition and tried to get from him whether the allega¬ 
tion was correct or whether he had any explanation, 

1893 and if I didn’t feel entirely satisfied, I always went 
to the sales manager and suggested to him that 

he keep a closer touch on that particular man to see that 
he didn’t do things which were wrong. 

Q. You didn’t depend, then, obviously, entirely on what 
the salesman said to you? 

A. I formed my own judgment as to his veracity or 
otherwise, and if I felt that he was truthful, that was all 
right, and if I felt that he was sliding, as the expression 
is, I went to his superior. 

Q. Of course, when you say his superior, you mean 
which ever one of these different men you have mentioned 
was in charge of the sales company? 

A. The man who at that particular time was the presi¬ 
dent of the National Capital Company. 

Q. And I believe these letters that Mr. Jenkins has 
showed you, more of them came during the administration 
of Mr. Greenbaum or Mr. Zeve, is that right? 

A. Most of them during Mr. Zeve’s administration. 

Q. Of that company? 

A. Much more than any other. 

Q. Do you recall now what Mr. Zeve’s attitude was or 
what he did in that? 

A. His attitude to me was always that he would see to 
it that there was no recurrence. 

Q. And did you understand that he was taking steps 
with the salesmen to try to correct it, if he felt that there 
was something that they had overstated? 

A. I had to believe that in lack of any other informa¬ 
tion. 

1894 You know, when you are in a cooperative under¬ 
taking with another’man, you don’t take the ground 

that everything he says is untrue, and that you must have 
a hatchet out for him at every interview. You undertake 
to do things by peaceful means if it is at all possible. 

Q. And Mr. Zeve, I believe, as you stated, did leave the 
company, is that it? 

A. That is right. 

Q. About what time was that? 

A. T would say about the first of September, 1939, or 
in there some place. 

Q. That is when it was getting pretty close to receiver¬ 
ship, wasn’t it? 
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A. Well, it was within about five months of it then. It 
was getting to the time wiien it was more and more 
difficult to keep salesmen out on the road for the reasons 
that I have adduced. 

Q. Mr. Jenkins talked to you about a letter that you 
wrote, I believe, at the time of Mr. Zeve’s coming in as the 
manager, a letter of September 16, 1937, and then also a 
telegram of September 10, ’37, and I believe he read each 
one of those? 

A. That is true. 

Q. Now, I believe you stated that it w~as Lewis’ direc¬ 
tion that you wrote those letters? 

A. Because Lewis in a telephone conversation with 
Zeve before the letter or the telegram w*as sent, had out¬ 
lined to Zeve exactly what the contract with him wrould 
be, roughly, and it was left for me to work out this 
1895 rough note that Lewis had made of his conversa¬ 
tion into a readable letter. 

Q. And you understood that Mr. Lewis was endeavoring 
to obtain the services of Mr. Zeve, then, you might say, for 
being sales manager or head of that sales company, is 
that it? 

A. Well, at the time that he came he wrasn’t told that 
he was sales manager. He worked under S. B. Smith for 
a few months, and then through some arrangement, the 
details of wffiich I never knew, Smith was gone, and Zeve 
claimed to have bought his stock and said that he was 
president of the National Capital Company. 

Q. I believe you have indicated that you didn’t consider 
it your function or your duty to look after the details 
of that company any more than you needed to when the 
sales manager, perhaps, was away at times, is that it? 

A. Well, their corporate set-up w T as none of my affair, 
and whether Smith sold to Zeve, or whether Zeve stole 
it from Smith, was not any of my province. 

Some sort of an arrangement w-as made, the details of 
which I did not know*. 

Q. You w’ere asked. I think, by Mr. Jenkins, something 
about the situation at the very beginning of these com¬ 
panies. That is, apparently there w^as an overlapping of 
a period as he sketched it for you, maybe a couple of 
wreeks, is that it? 

A. Well, there was a time during wffiich the legal red 
taue had to be unwound to change the Moreland Sales 
Companv into National Capital Company, and until it was 
unwound, Lewis and I still stayed on record as being 
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officers of the Moreland Sales Company and of National 
Capital Company. 

Q. But were there any transactions by the corn- 

1896 pany or between the companies in a business way 
during that period? 

A. The contract between the companies was dated April 
13, and my recollection is that on April 13 the stock¬ 
holders of the National Capital Company took hold as 
owning that company and Deaver and Lewis resigned as 
of that same date. 

Q. So did you attribute any significance in any way 
whatever to the fact, if it was a fact, that in form you 
were there for a while, you might say, connected with 
those companies? 

A. There was no significance whatever, because there 
were no transactions. 

Q. Now, as to this matter of the perpetual care fund, 
Mr. Deaver, under the set-up, is it true that that would 
have been built up faster or slower as the burials 
increased? 

A. Faster as the burials increased, of course. 

Q. Because of what particular circumstances? 

A. Well, the fund was entitled to ten per cent of all 
money received from the sale of the burial space any place 
in the Park. 

Q. And the amount received was considerably greater 
for burial purposes than it was for other purposes? 

A. That is true. Even when we operated the National 
Capital Memorial Park Sales Company, the average price 
obtained from the sales company by the park company, 
according to Mr. Askew’s figures, was $161, where the 
urice received by the National Capital Company from the 
Park Company was $75; and we had not intended to 
renew the effort through the separate corporate entities, 
but had intended to direct sale through the sales 

1897 company, and the figure as Mr. Asked adduced be¬ 
ing $118, the fund would have been from the $118 

instead of the $161. 

Q. So the price received actually for the time he was 
speaking about in his analysis was more than twice what 
you were getting, or what the Park Company was getting 
for the lots, wasn’t it? 

A. It was more than twice what the Park Company was 
getting for the lots sold to the National Capital Company. 

Q. That is what I mean. 

Then, as he indicated, and as you have indicated, sort 
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of summarizing his statement, it was after the company’s 
selling for use was abandoned and the Park Company 
began to do its own selling? 

A. I didn’t say **began” to do its own selling; 
“planned” to do its own selling. 

Q. Yes. Then it would have been about four times or 
more- 

A. Just equal to four times. 300 to 75. 

Q. In looking over these envelopes and the number of 
different purchase transactions, as you have done from 
time to time in the trial, you have observed, I suppose, 
Mr. Deaver, that many times one customer would buy a 
space in the Park more than one time, is that right? 

A. That is true. 

Q. And oftentimes as it developed that they were on 
the stand, they bought space after they had previously 
sent in a request that part of the lots were to be sold, 
that they wanted to get some money out of them, isn’t 
that right? 

A. I think there were such cases. 

189S Q. And you didn’t consider that those were dis¬ 
satisfied customers, did you? 

A. I couldn’t very well, when they bought again. 

Mr. Smith. I believe that is all. 

Re-cross-examination by Mr. Jenkins: 

Q. After Lewis left in June, 1938, and you took over 
the company, you made a considerable number of sales 
to investors after that, did you not? . 

A. That is true. 

Q. The fact is the total amount was around $200,000, 
wasn’t it? 

A. I haven’t the figures at hand. If the books reflect 
that, that would be true. 

Q. Well, during the period from the time Lewis left 
until the time you left, you got about $35,000 in salary— 
salary and drawing account, is that correct? 

A. That includes that $12,000 item of which I am not 
cognizant. I do not know what that is. 

Q. And as far as the sales for burial, you said that 
he meticulously put aside the 30 per cent out of any sales 
sold for burial and for development? 

A. That is right. 

Q. Isn’t it a fact that after March, 1938—well, you were 
also obligated to put ten per cent out of any such sales 
into the perpetual care fund, weren’t you? 
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A. We were so obligated, but did not carry out that 
obligation as we did carry out the development obligation. 

Q. The facts of the development obligation, you 
1899 mean when you say you carried it out, you had 
already spent more than 30 per cent anyway? 

A. That is right. We spent more than 30 per cent, 
which shows that we carried it out and more than carried 
it out. 

Q. That 30 per cent, actually the cash was spent from 
the amount you received from sales on investments? 

A. There is no way of segregating the amount of cash 
that was received from the one angle as compared with 
the amount of cash received from the other angle, because 
the 30 per cent was levied on all sales of any kind, and the 
the total amount was shown as a liability, and the liability 
for the 30 per cent amounted to $207,000 where we spent 
$223,000. 

Q. As a matter of fact, during the entire life of this 
operation, you sold only 214 sections for burial purposes, 
isn’t that correct? 

A. I think those were Mr. Askew’s figures, and if they 
are, I would assume they were correct. 

Q. And that figures out just about a fraction over two 
per cent of the number of sections sold for investment? 

A. I see no relationship between the two things. Your 
mathematics may be correct. 

2030 Charge to the Jtjry 

The Court (Schweinhaut, J.) : Ladies and gen¬ 
tlemen of the jury: 

As you know, it is your sole function to determine the 
facts in the case. Equally, it is true that it is for the 
Court to instruct you concerning the law. And what the 
Court tells you concerning the law is binding upon you. 
That is better to enable you to evaluate the testimony that 
you have heard and better to assure that your verdict will 
be a just one and agreeable to the law. 

I first should say, X think, that the indictment is not 
evidence in the case. It is merely the accusation, and is 
the medium by which the defendant is brought before you 
for a trial on the merits of the case. Until the indictment 
is presented to you in the trial of the case there has been 
no opportunity, for the most part, for the defendant to 
present any evidence upon his own behalf. On the con¬ 
trary, there is a presumption of innocence which attends 
the defendant in a criminal case from the outset of the 
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proceeding until its end. That presumption remains with 
him until and unless in your final deliberations you should 
believe that he has been proven guilty beyond a reasonable 
doubt. Hence, the burden of proof is not upon the defend¬ 
ant, ever, but upon the Government always to establish its 
case beyond a reasonable doubt. 

That, as the term itself, implies, is a doubt based upon 
reason, arising out of the evidence or lack of evidence in 
the case. It is such a doubt as after a full and fair consid¬ 
eration of all the evidence will leave a juror’s mind 

2031 so undecided that he does not have an abiding con¬ 
viction of the defendant’s guilt, that is, a settled 

conviction of guilt, which he believes will remain unshaken 
by future thought and reflection. 

It is such a doubt as would cause a reasonably thought¬ 
ful and prudent person to hesitate to act through feelings 
of uncertainty if confronted with a question of importance 
concerning his own affairs. A reasonable doubt does not 
arise from mere conjecture, whim, or caprice, nor from 
reluctance to convict through feelings of sympathy or 
mercy. It is a conscientious belief arising after calm, 
dispassionate and impartial consideration that there is 
reason to doubt the defendant’s guilty. 

However, the requirement for proof of guilt beyond a 
reasonable doubt does not imply proof beyond all doubt. 
Necessarily, happenings between human beings can not 
usually be proven to an absolute certainty. Hence, the 
law does not require it. Yet, as a fair shield of protec¬ 
tion, it does provide that one accused of crime shall not 
suffer the loss of his good name, his liberty, or his life 
unless proven guilty beyond a reasonable doubt. 

If, upon the whole evidence, there is a reasonable 
hypothesis or theory consistent with innocence, it is your 
duty to find the defendant not guilty: that is to say, from 
the evidence, not from conjecture or impression gathered 
elsewhere, but from the evidence there may be two 
theories, one equally consistent with guilt on the one hand, 
or innocence on the other hand, then you must take the 
one most favorable to the defendant. 

2032 In judging of the evidence you must evaluate the 
testimony of individual witnesses. Only thus can 

you determine the truth, and it is the truth you seek. 
Bring to that task your knowledge of human nature; your 
ability to judge of men; their sources of knowledge; their 
intelligence; their motives; their intentions, as you may 
discern the real character behind the spoken words, and 
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measure their weight of truth and accuracy. You may, 
of course, in considering the testimony of individual wit¬ 
nesses, take into account the demeanor and manner and 
conduct of such witnesses, as to whether they are straight¬ 
forward or evasive in testifying, in giving answers, and 
so forth. 

Interest in those things involved within the controversy 
or its results; friendship or animosity towards persons 
concerned therein, and many other human factors, may 
or may not affect the desire and the capacity of a witness 
to tell the truth, depending largely upon his innate 
honesty. 

Give to the testimony of each witness that weight and 
only that weight to which, in your judgment, it is entitled 
when tested by all these considerations, and in the light 
of all the other evidence. 

If you should believe that any witness testified falsely 
in respect of a matter concerning which he or she could 
not reasonably be mistaken, then you are entitled, if you 
wish, to disregard all or any part of the testimony of such 
witness. 

This indictment is in 23 counts. Each count, as it 
is called, represents a separate charge of an offense. 
Twenty-two of them are alike in that the first 22 charge 
that this defendant, with others named therein, having 
devised a scheme to defraud, used the mails in the 
2033 execution of it; the 23rd count charges that he, with 
others named, conspired and combined together to 
commit an offense against the United States, namely, to 
violate the mail fraud statute in that the count charges 
they conspired together to devise and execute a scheme 
to defraud, and used the mails in furtherance of it. 

Counts 10, 12, 14, 15, 18, 20, and 21, have been with¬ 
drawn by the Government and are no longer in the case. 
I will ask the Clerk to hand to you a slip of paper with 
those count numbers on them so you will not be in doubt 
as to which ones you should ignore in considering the case, 
just passing over those counts as you come to them. 

I have sketched very briefly for you the mail fraud 
statute. I will read the pertinent part of it: 

“"Whoever, having devised or intending to devise any 
scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretense, repre¬ 
sentations, or promises * * * shall for the purpose of 
executing such scheme or artifice or attempting to do so, 
place, or caused to be placed in furtherance of or in the 
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execution of such a scheme, letters in the United States 
mail, shall be punished.” 

That is the mail fraud statute. That is charged in the 
first 22 counts to which I have referred. 

The conspiracy statute involved in the 23rd count reads 
as follows: 

“If two or more persons conspire either to commit any 
offense against the United States, or to defraud the United 
States in any manner or for any purpose, and one or 
more of such parties do any act to effect the object 

2034 of the conspiracy,” they shall be punished. 

The two offenses are quite similar in nature, and 
what I say from this point on will apply to each count, 
no matter what the charges may be, because they are 
similar in nature in that the one charges a joint devising 
of a scheme to defraud, and the use of the mails in the 
execution of it, so that you have two elements each of 
which you must find to have existed beyond a reasonable 
doubt before you can convict on the mail fraud statute; 
the other, that they combined and agreed together to do 
certain things which the mail fraud statute says shall not 
be done, and the second element of that offense is the 
doing of some act to carry it out, and each of those ele¬ 
ments you must find to exist beyond a reasonable doubt. 

You will notice in the twenty-third count of the indict¬ 
ment a number of them, some sixty or seventy overt acts, 
as they are called. You must find that one such act was 
performed before you can convict under that count. 

I will instruct at greater length on the general sub¬ 
ject of conspiracy in a few moments, in accordance with 
certain requests which counsel have submitted. How¬ 
ever, I should tell you first, at this point, that you should 
not take into consideration, in arriving at a verdict in this 
case, any pleas of guilty or nolo contendere by any of 
those persons who are not now on trial, as evidence 
against this defendant. Neither, on the other hand, should 
you take into account, in behalf of the defendant, the 
fact that some persons originally named in the indictment, 
whose names may have figured in the testimony here on 
this trial, have been dismissed by the Government, or 
found not guilty by direction of the Court. Neither 

2035 has anything to do with this case. You are trying 
none of the other people except as you may find, 

if you do, that this defendant was associated with them, 
knowingly, in a wrongful act. 

I shall now instruct you from this point on, on requests 
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of counsel, as follows,—and since these requests have been 
made, I shall use the language, with some changes that I 
have made, as they prefer it: 

One of the offenses or crimes which the prosecution 
seeks to prove in this case is that there existed a scheme 
to defraud and that in the carrying out of that scheme 
the United States mails were used. An essential element 
of tliis offense is that there was such a scheme which did 
defraud some person or which, if it had been carried out, 
might have defrauded some person. 

Now you will notice in connection with the statute, the 
language is used that “if any scheme is devised to 
defraud or for obtaining money or property by means 
of false or fraudulent pretenses, representations or 
promises.’ ’ 

A false or fraudulent representation is a statement of 
a fact which is either not true and known not to be true, 
or it is, under this law, a reckless statement with regard 
to a fact without knowing whether it is true or not, that 
statement having been made with a view to deceive and 
to defraud and to hurt the person. 

So, therefore, you must determine whether these were 
simply expressions of sales talk, praising the article and 
believing in the article, believing in what was being said, 
with a mere exaggeration without any wrongful in- 
2030 tent or purpose to cheat; or were they false and 
known to be false, or were they reckless without 
caring whether they were true or not, and having an in¬ 
tent and an evil mind to cheat those to whom they are 
made. 

That is the type of test that you apply to this case, 
and of course, accordingly, as you shall find one way or 
the other, you shall decide the guilt or innocence of this 
defendant. 

You are further instructed that whenever salesmen are 
employed in a case they have a right to praise what they 
are selling. They are not to be held guilty of any wrong 
doing simply because they point out the value and the 
advantages of their product. You and I, when we deal 
with salesmen, expect them to speak well of their prod¬ 
ucts and to describe them in glowing terms. We hear 
it over the radio, we see it in magazines, vre see it on 
signs. It is a common part of the salesman’s business 
to point out every virtue and every advantage of the 
product and of the enterprise and of the business that 
he is trying to present. And if he does that honestly, 
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even though it is enthusiastic and even though it is 
colorful, he is not guilty of any wrong. 

But a wrong is committed where the sales talk amounts 
to false statements. Those that are known to be false 
or those that are grossly exaggerated, reckless state¬ 
ments without an honest belief as to their truth. If, in 
order to cheat a prospective customer, a salesman makes 
a statement in reckless disregard of its truth, he 

2037 doesnt’s know* whether it is true or not, and he is 
reckless in his statement, and he intends to defraud 

them, then he is committing a type of fraud, and if he 
enters into or participates in a plan to go forward with 
that type of representation, he is guilty of the wrong 
which is denounced by this statute, that is to say, of 
course, if you have the added element of use of the mails 
to carry it forward. 

Now, a false pretense is the act of holding out or offer¬ 
ing to others something false or feigned; the presentation 
of what is deceptive or hypocritical; a deception by show¬ 
ing what is unreal and concealing what is real a false 
show or simulation. Pretense applies in general to that 
which is falsely or deceitfully held out as real or true. 

A false representation is the act of exhibiting or setting 
forth by a false statement, account, or the like something 
as true which is not true, with a view to affecting the 
action of some person thereby. 

Under this statute a pretense or representation may be 
false when made with a reckless disregard of its truth 
or falsity. 

A false promise is a promise made with the intention 
not to perform it, or without knowing when it is made 
whether it can be performed. A promise is a declara¬ 
tion which, in law, binds the person who makes it to do 
or to forbear a certain act specified; a declaration which 
would give to the person to whom it is made a right to 
expect the performance or nonperformance of some 

2038 particular thing; a declaration, verbal or written, 
made by one person to another by which the 

promisor binds himself to do or forbear some act. The 
inability to perform a promise does not of itself make it 
a false promise if the failure to perform it is due to 
incorrect judgment or to honest mistakes and not to any 
wrongful acts or neglects on the part of the person re¬ 
sponsible for its making, that is to say, if he exerted his 
best efforts and was diligent in trying to carry out the 
promise. 



RICHARD W. DEAYER VS. UNITED STATES 


279 


A pretense, representation, or promise, in order to have 
any weight toward showing a crime to have been com¬ 
mitted by the defendant, must have been such a false pre¬ 
tense, representation, or promise as could reasonably have 
contributed to the carrying out of a scheme or artifice for 
obtaining money or property in an improper manner; 
that is to say, it must have been a material pretense, rep¬ 
resentation, or promise and such a one as reasonably 
could have deceived, rather than a trivial pretense, rep¬ 
resentation, or promise. 

A material pretense, representation, or promise, as the 
words are here used, means one of a solid or weighty 
character, substantial, of consequence, not to be dispensed 
with, or constituting a matter that is entitled to consid¬ 
eration, such as must be considered in deciding a case on 
its merits. 

A trivial pretense, representation, or promise, as the 
words are here used, means one of little worth or im¬ 
portance, trifling, petty, paltry. 

You are further instructed that a conspiracy is a 
2039 combination of two or more persons to do an act 
which is unlawful in itself or to do a lawful act by 
the use of means which are unlawful. It is essential to con¬ 
stitute the crime of conspiracy that there be an agreement 
or understanding between two or more persons that they 
shall act together. It is not necessary that the agreement 
shall be a formal one. It is sufficient if the minds of the 
parties meet understanding^ so as to bring about an in¬ 
telligent agreement. The agreement referred to must be 
to do some act. 

It is not necessary that each conspirator should know’ 
all of the details of the project or that the agreement 
should require each conspirator to participate in the 
carrying out of each such detail. It is not even necessary 
that each conspirator should know the exact part to be 
played by his fellow’ conspirators or even that he knew 
who his fellow conspirators were. It is sufficient that 
there should be a common understanding of the end to be 
achieved and an agreement to do whatever may be or be¬ 
come necessary to achieve that end. In addition, to this 
understanding or agreement to do an unlawful act or con¬ 
summate an unlawful purpose, it is necessary that some 
act be done by some one of the conspirators to carry for¬ 
ward the agreement or understanding they have entered 
into. 
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A common design is the essence of the charge of con¬ 
spiracy, and while it is necessary, in order to establish a 
conspiracy, to prove a combination or two or more 

2040 persons, by concerted action, to accomplish the crim¬ 
inal or unlawful purpose, it is not necessary to con¬ 
stitute a conspiracy that two or more persons should meet 
together; and enter into an explicit or formal agreement 
for an unlawful scheme or that they should directly by 
words or in writing, state what the unlawful scheme was 
to be, and the details of the plans or means by which the 
unlawful combination was to be made effective. 

It is sufficient if two or more persons, in any manner, 
or through any contrivance, positively or tacitly come to 
a mutual understanding to accomplish a common and 
unlawful design. 

In other words, where an unlawful end is sought to be 
effected, and two or more persons, actuated by the com¬ 
mon purpose of accomplishing that end, work together, 
in any way, in furtherance of the unlawful scheme, every 
one of said persons become a member of the conspiracy, 
although the part he was to take therein was even a sub¬ 
ordinate one, or was to be executed at a remote distance 
from the other conspirators. 

The Court also instructs the jury that, as a matter of 
law, all who take part in a conspiracy after it is formed 
and while it is in execution, and all who, with the knowl¬ 
edge of the facts, concur in the plans originally formed 
and aid in executing them, are fellow conspirators. Their 
concurrence, if proven but without proof of an agreement 
to concur, is conclusive against them. They commit 

2041 the offense when they become partners to the trans¬ 
action or further the original plan. 

The Court instructs the jury that evidence in proof of 
conspiracy will generally be circumstantial, and it is not 
necessary, for the purpose of showing the existence of 
the conspiracy, for the Government to prove that the de¬ 
fendant and some other person or persons came together 
and actually agreed upon a common design or purpose 
and agreed to pursue such common design and purpose 
in the manner agreed upon. It is sufficient if such com¬ 
mon design and purpose is shown to your satisfaction by 
circumstantial evidence beyond a reasonable doubt, as I 
have defined it to you. 

You are further charged that the fraud or conspiracy 
charged in the indictment in this case involves an evil 
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mind and a wrongful intent. The purpose of the statute 
relating to frauds as affecting this case is to protect 
against intentional efforts to defraud others. If the 
defendant acted in good faith and had an honest belief in 
the enterprise in which he w~as engaged, and in any state¬ 
ments which he made or authorized to be made, or of 
which he had knowledge, then he is not guilty of any 
w r rong or crime and your verdict should be not guilty. 

The jury is charged that it w T ould not be proper to hold 
the defendant guilty simply because the project failed or 
because misfortune overtook it, if he really believed in the 
enterprise and if he did not make or authorize or 

2042 aid or assist in misrepresentations concerning it. 

You may draw’ all reasonable inferences from the 
facts adduced during the trial, and the question of the 
previous design or scheme to defraud may be inferred 
from proven fraud if you find fraud to exist beyond a 
reasonable doubt the defendant’s intent to defraud may 
be inferred from his acts. An evil intent may be inferred 
if defendant’s act would lead to an evil result. And if the 
defendant made false representations or had knowledge 
of such false representations being made by his agents 
while he stood idly by, his ultimate belief in the success 
of the business or his ultimate intention to reimburse the 
investors would not constitute a legal excuse for his 
conduct. 

A representation must be interpreted in accordance 
with its natural meaning. Sometimes a person is self- 
deluded. If there is in fact no misrepresentation or fraud 
practised, but the purchaser of real estate, through his 
ow*n carelessness and stupidity, misunderstand the 
vendor’s statements as to wrhat the property wrould pro¬ 
duce by way of income and similar matters, the purchaser 
could not secure redress as for fraud; and, accordingly, 
the vendor, that is the seller, could not in respect to that 
transaction be found guilty of fraud or of an offense of 
which fraud is a necessary element. 

You are instructed that in considering the defendant’s 
guilt or innocence in connection with the substantive 
counts in the indictment, that is, to say, counts 

2043 other than count 23—beginning with count 1 and 
ending with count 22, with the exception of those 

withdrawn by the Government, charging a use of the 
mails pursuant to a scheme to defraud, it is not necessary j 
for the Government to prove each and every one of the i 
alleged misrepresentations set out in the indictment begin- i 
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ning with the letter (a) and ending with the letter (m). 
It would be sufficient for a conviction on those counts if 
any one of the alleged misrepresentations is proved in 
connection with the overall charge of having devised a 
scheme to defraud and using the mails in furtherance of 
that scheme. 

You are instructed that it is not necessary for the Gov¬ 
ernment to prove that the indictment letters were of a 
nature calculated to be effective in earning out the 
fraudulent scheme. As to those letters, it is enough if the 
Government proves that the defendant devised or partici¬ 
pated in devising a scheme or artifice to defraud, and 
pursuant to said scheme or artifice to defraud, he mailed 
or caused the letters to be placed in the mails. 

Now, there have been read to you various letters from 
purchasers of lots in the National Capital Memorial Park, 
Inc., and replies thereto by the defendant. These letters 
make various statements and complaints as to statements 
and promises by agents of the National Capital Memorial 
Park, Inc., and the answers of the Company thereto. 

The dispatch and receipt of these letters do not 
2044 assume the truth of the statements and complaints 
made therein. They were received in evidence as 
bearing on the good faith of the defendant. 

You are to determine whether the receipt of such com¬ 
plaints by the defendant called upon him to do something 
about them other than what he did do. Did it put him on 
notice that misrepresentations were being made, in fact, 
by his agents, or did he have the right to ignore the 
charges made in those letters, or to do whatever this 
defendant said he did do about that. That is the reason 
those letters were received in evidence. 

The defendant has also introduced evidence as to his 
good character. Good character is a positive, substantive 
fact. When evidence of good character is believed and 
is considered in connection with all the other evidence on 
the question of guilt or innocence, it may be sufficient to 
create a reasonable doubt and to justify an acquittal, when 
without the good-character evidence no such doubt would 
exist. 

That again, like other elements of proof is a matter for 
you to consider and determine. 

You will now be given the indictment and this slip con¬ 
taining the numbers of the counts which you should 
ignore. 

Your first step will be to elect a foreman. 
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Then, conduct your deliberations not in a formal 
fashion, but still with some degree of formality so that 
you can more expeditiously, and I think, more satisfac¬ 
torily, reach a just conclusion than if everybody talked 
at once. 

And I suggest and request that you also give due 

2045 weight and consideration to the views and opinions 
of vour fellows. 

Is there anything else? 

Mr. McNeill. If your Honor please, may we approach 
the bench? 

The Court. Yes. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. McNeill. If your Honor please, upon examination 
of the indictment it appears to me that all of the counts 
other than the conspiracy count are barred by the statute 
of limitations, therefore I ask you to direct a verdict on 
all counts except the 23rd count. 

The Court. I deny the motion. 

Mr. McNeill. Thank you. I would just like to have 
the record contain that. 

The Court. Very well. 

(Counsel returned to the trial table.) 

The Court. You may take the case, ladies and gentle¬ 
men. 

The Court will now sav to the two alternate jurors, that 
since the remaining jurors have, fortunately, remained in 
very good health, we will not need your good services. 
Thank you very much. I want to express the appreciation 
of the Court and counsel to both of you for your patience 
during this long trial. I am sorry that you have had to 
sit there idly by and then not be permitted to pass upon 
the matter. I wish good luck to both of you. 

2046 (At 4:45 o’clock p. m. the jury retired to consider 
their verdict.) 
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counter-statement of the case 

This is an appeal from a judgment of the District Court of 
the United States for the District of Columbia dated June 15, 
1945. The appellant, Richard W. Deaver, was indicted with 
thirty other defendants for violation of Section 33S of Title 18 
of the United States Code (commonly called the Mail Fraud 
Statute) and with violation of Section 88 of Title 18 of the 
United States Code (Conspiracy against the United States). 

The indictment, returned and filed on January 5, 1942, con¬ 
tained twenty-three counts, the first twenty-two counts charg¬ 
ing use of the mails pursuant to a scheme to defraud, and the 
twenty-third count charging conspiracy to defraud. 

A demurrer was filed to this indictment on October 29th, 
1942, App. 21, and an order was entered overruling said de¬ 
murrer on December 11, 1942, App. 25. 

(l) 
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The case was tried twice before a jury and each time the 
defendant was convicted. On May 20,1943, the verdict in the 
first trial was set aside and a new trial ordered. The basis of 
the order was the probable bias of one of the jurors, who shortly 
before the end of the trial handed the prosecutor a letter asking 
his assistance in obtaining a job in the courthouse. 

The second trial began on May 2, 1945 and ended on June 
4, 1945. Appellant was tried alone, the case against the other 
defendants having been disposed of by pleas of guilty, nolo con¬ 
tenders, nolle prosequi, or suggestion of death. 

The indictment charged in substance that the appellant 
Deaver, together with other named defendants, devised a 
scheme and artifice to defraud various and numerous persons 
who were the holders of securities which had depreciated in 
value; that appellant and other named defendants determined 
and agreed, on or about April 13, 1934, to establish offices in 
Washington under the names of the National Capital Company 
and the National Capital Memorial Park, Inc., for the purpose 
of selling cemetery lots to the holders of depreciated securities; 
that they employed other named defendants as salesmen; that 
pursuant to plan they obtained the names and addresses of the 
owners of depreciated securities and that by means of corre¬ 
spondence and personal interviews, etc. represented to those 
persons that they had a plan to recoup losses suffered by the 
holders of such securities and represented to them by means of 
circulars, pamphlets, illustrated literature, letters, written com¬ 
munications and oral statements: 

(a) That the National Capital Company could obtain a 
better sale price for the securities than could the owners. 

(b) That the National Capital Company would sell such 
securities at a price higher than could the owners and that they 
would invest the proceeds in the National Capital Memorial 
Park Cemetery, located near Muirkirk, Prince Georges County, 
Maryland. 

(c) That the investment in cemetery lots would be very 
favorable and would allow the investors within a period of two 
years or less to recoup the losses they had suffered by reason 
of a depreciation in the market value of their securities. 
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(d) That the National Capital Company would guarantee 
the resale of such cemetery lots within a period of not to exceed 
two years, at prices equal to the face value of the securities. 

(e) That a retail sales organization would be established 
through which the investors could resell their holdings within 
two years at substantial profits. 

(f) That the cemetery lots purchased by the investors were 
located in a developed part of the cemetery. 

(g) That the National Capital Company could be of mate¬ 
rial assistance to those who invested in the cemetery venture in 
restoring the principal of their original investment in their 
securities, or in the alternative could provide such persons with 
a monthly income exceeding the value of the securities held 
by them. 

(h) That fraternal organizations such as the Masons, the 
Odd Fellows, and the Elks had contracted to purchase large 
tracts in the cemetery and as a result those who invested in 
the cemetery would resell their holdings at large profits within 
less than two years. 

(i) That the American Legion had contracted for a large 
tract in the cemetery and that, therefore, the persons who in¬ 
vested therein could reap a large profit within less than two 
years. 

(j) That lots in the cemetery were being resold rapidly for 
burial purposes. 

(k) That the cemeteries around Washington were filled, and 
as a result the National Capital Memorial Park Cemetery 
was in great demand. 

(l) That the National Capital Company would create a Per¬ 
petual Care Fund to be used exclusively for the maintenance 
of the cemetery and that sufficient amounts would be deposited 
in the fund to insure that when all the sections in the cemetery 
were sold there would be sufficient capital in the fund to pro¬ 
vide adequate income for the perpetual care of the cemetery. 

(m) That during the year 1939 improvement and develop¬ 
ment work was going on in the cemetery. 

The indictment goes on to charge in detail wherein all of 
the foregoing pretenses, representations and promises were 
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false and fraudulent and that each and all of the defendants 
well knew the same at the time they were made; that the de¬ 
fendants having devised the cemetery scheme and after ob¬ 
taining money and property pursuant thereto they converted 
the money and property to their own use and benefit. 

The indictment charges further that having devised the 
scheme as outlined in the indictment, the defendants mailed 
various letters in execution of the scheme, twenty-two of such 
letters being set forth in full in the twenty-two substantive 
counts of the indictment. 

The evidence produced at the trial disclosed that appellant 
and one Fred L. Lewis, a co-defendant, conceived the “idea” 
for the cemetery operation; App. 142; that after the “idea” was 
conceived, they organized two corporations, one on February 
10, 1934, called the National Capital Memorial Park Inc., the 
other on February 16, 1934, called the National Capital Com¬ 
pany. The National Capital Memorial Park Inc. was to be 
the land owning company; whereas the National Capital Com¬ 
pany was to be the sales company designed to sell to the in¬ 
vestors all of the cemetery land which was held by the National 
Capital Memorial Park Inc. Pursuant to this plan of oper¬ 
ation, the National Capital Memorial Park Inc. acquired ap¬ 
proximately 100 acres of land adjacent to the Washington- 
Baltimore Highway, near Muirkirk, Prince Georges County, 
Maryland, for which this company contracted to pay $15,000. 
This land was then dedicated for cemetery purposes and a con¬ 
tract was drawn by and between the National Capital Memo¬ 
rial Park Inc. and the National Capital Company whereby the 
latter would sell sections in the cemetery to investors for not 
less than $150 per section, each section of the dimensions of 
9 x 18 feet. One-half of this sales price was to be paid in all 
cases to the National Capital Memorial Park Inc., the other 
half to be retained by the National Capital Company. A total 
of $1,497,070.74 was received by the National Capital Company 
from the sale of sections in the cemetery and this amount was 
split between the two companies as provided by their con¬ 
tract (T. 1337). 
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From April 13, 1934, the date of the contract between the 
two companies and February 1940, when the organizations 
went into receivership, appellant personally received $139,- 
550.27 as salary, bonus and dividends (T. 1350). In addition, 
appellant’s wife received $49,529.93, making a total of approxi¬ 
mately $189,000 to the Deaver family as salary, bonus and divi¬ 
dends received from the National Capital Memorial Park Inc. 
The sum of $509,000 was paid out by the National Capital 
Company as salesmen commissions (T. 1339). The sum of 
$223,220.60 was used for the development of the cemetery. 
Codefendant Lewis and his wife received a total of $145,- 
476.41 in salary, bonus and dividends (T. 1350). A total of 
$59,276.11 was deposited in a fund for the “perpetual care” of 
the cemetery. The remainder of the $1,497,000.00 was utilized 
primarily for the operation and maintenance of the offices. 
More briefly stated, the $1,497,000.00 received from investors 
was expended about as follows: 

* $191,500.00 to Deaver 
$145,500.00 to Defendant Lewis 
$509,000.00 Salesmen’s Commissions 
$270,000.00 Miscellaneous expenses 
$223,000.00 Cemetery Development 
$59,000.00 Perpetual Care Fund 

The method of operation followed in connection with the 
cemetery was as follows: 

After the two above-mentioned corporations were organized 
and the land acquired, the National Capital Company obtained 
lists of persons holding securities which had depreciated in 
value or which were not paying dividends. These persons were 
the prospects to which the selling effort was directed. One of 
the first steps employed in the sales campaign was to send a 
form letter to such persons which indicated that the National 
Capital Company had a “proven method” whereby they could 
recoup the losses they had suffered on their investments. Self- 

•Thls figure includes $2,500 received by Deaver as profit on a sale of 
topsoil to the cemetery. App. 250. Also see T. 1360. 
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addressed return postcards were furnished, upon which the 
prospect was to list his stock or security holdings to the Na¬ 
tional Capital Company. Those who returned such cards 
were then set upon by high-pressure salesmen, and for the 
first time the prospects would learn of the cemetery and that 
the plan involved the purchase of cemetery lots with the pro¬ 
ceeds of their securities. 

The consistent practice followed by the salesmen who visited 
the prospects was to tell them of the plan to build and develop 
a beautiful memorial park cemetery near the Nation’s Capi¬ 
tal which when completed would appear like the sketches 
and architectural drawings set forth in a large prospectus which 
each salesmen carried; that the cemeteries in and around 
Washington were either filled or becoming so crowded that per¬ 
sons had no other recourse than to bury their dead in the Na- 
tional Capital Memorial Park Cemetery; that if the prospect 
would turn over to the salesman his securities the National 
Capital Company could dispose of such securities more favor¬ 
ably than the prospect could do; that the proceeds of the sale 
of these securities would be applied to the purchase of ceme¬ 
tery lots for the prospect; that there was a great demand for 
space in the cemetery for utility or burial purposes and that 
within two years or less the investor would be able to sell his 
cemetery holdings at a price sufficient to reimburse him for 
the depreciation he had suffered in his securities. In order 
to obtain the prospect’s money he was told by the salesman 
that various fraternal organizations and such organizations 
as the American Legion, had contracted for burial space in the 
cemetery. The prospects were consistently told that, of the 
money they invested, a sufficient amount was being set aside 
to create a perpetual care fund so that when all sections in the 
cemetery were sold there would be enough money to provide 
an income ample to forever maintain and keep up the ceme¬ 
tery. Although 55% of the cemetery sections were sold, there 
was only $59,000 in the perpetual care fund, which provided 
an income of about $1,200 or $1,400 per year, just sufficient to 
keep the weeds out of the roads and to cut the grass on the 30 
odd acres of the developed portion of the cemetery. At the 



time of the receivership, only 106 burials had been made in 
the entire cemetery. No organization such as the Masons, 
Odd Fellows, Elks or the American Legion had ever contracted 
or had such organizations even discussed the matter of obtain¬ 
ing space in the cemetery; that the cemeteries in and around 
Washington were neither filled nor was there any scarcity of 
burial space but there was ample space in such cemeteries to 
take care of the normal needs of the population for the next 
100 years. 

An organization was created in 1935 called the National Cap¬ 
ital Memorial Park Sales Company Inc., the charter of which 
corporation indicated its. purpose to be the sale of cemetery 
lots for burial purposes. This company was maintained and 
operated at a loss. The only investors who received anything 
in return for their money, other than deeds to the brush- 
covered land, were those few who vigorously complained to the 
company until the company purchased back from them some 
of their holdings. The total amount of these repayments was 
$17,314.67. Scores of the investors complained to the company 
during the years of the operation that the promises and repre¬ 
sentations made by the salesmen upon which they had relied 
had not materialized. These complaints were handled by appel¬ 
lant and were answered by him. Even with the knowledge con¬ 
tained in the complaints, no change was made in the nature 
of the representations. Appellant never had any salesman 
fired or suspended, but often protected them and even used 
company funds to fight for them in court when local charges 
were placed against them for practicing a fraud on the public. 

SUMMARY OF THE TESTIMONY 

J. Dudley Diggs: 

That he is an attorney-at-law, practicing in Upper Marl¬ 
boro, Maryland, and Receiver for the National Capital Memo¬ 
rial Park Inc.; that he took over the assets of that corporation 
including the cemetery property on February 20, 1940; that 
the cemetery property consists of about 125 acres of land, a 
little more than a third of which is developed, the remaining 
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portion being raw land, covered with brush; that a perpetual 
care fund was established of just less than 860,000 and that 
it provides an income of between $1,200 and $1,400 a year; that 
it takes $1,200 a year to pay the one full-time cemetery care¬ 
taker; that it is necessary from time to time to employ day 
laborers to cut the grass, etc. (T. 81-82). 

Fred L. Lewis: 

That he is a defendant named in the indictment; that he en¬ 
tered a plea of nolo contendere to the indictment and paid a 
fine of $2,500; that the National Capital Memorial Park Inc. 
was organized in 1934; that he and appellant Deaver were the 
principal incorporators and both were officers in that company; 
that the National Capital Company was a corporation organ¬ 
ized in 1934; that it was formed from the Moreland Sales Com¬ 
pany which was organized in 1933 by him and appellant 
Deaver; that they were both officers of that company for a 
short time; that the National Capital Memorial Park Sales 
Company was a corporation organized about 1936; that the 
National Capital Company, the National Capital Memorial 
Park Inc. and the National Capital Memorial Park Sales Com¬ 
pany Inc. did business in the same offices in the Southern Rail¬ 
way Building in Washington, D. C.; that he and appellant 
Deaver held an equal interest in the Ellandee Company, a cor¬ 
poration, the name of which was a contraction of his and appel¬ 
lant’s names, i. e. “L” and “D” (T. 91). 

Sam Black: 

That he is a defendant named in the case and has entered 
a plea of nolo contendere to the indictment; that he met appel¬ 
lant Deaver early in 1939 at the offices of the National Capital 
Memorial Park Inc., at which time he was employed as a 
salesman; that he was employed by a Mr. Zeve of the National 
Capital Company and had a conversation with him in appel¬ 
lant’s presence relating to his duties; that Mr. Zeve told him 
it would take about two years to completely finish the develop¬ 
ment of the cemetery, at the end of which time the prospects 
would realize a profit in the neighborhood of from 40 to 50% 
on their investments; that he was given names of prospects to¬ 
gether with a large prospectus which contained literature about 
the shortage of cemetery space in Washington, etc.; that he 
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was told there was very little space in the city for burial pur¬ 
poses; that while he worked as a salesman he personally told 
prospective customers that the land would be improved within 
from six months to two years; that if they would turn over 
their depreciated securities to the company, they would recoup 
the losses suffered by depreciation of their securities within that 
time; that he personally visited the cemetery in 1939; that he 
did not see any development work going on at that time, neither 
did he see any entrance-way as depicted in the prospectus; 
neither did he see any chapel of the nature pictured in the 
prospectus; neither did he see any monument as pictured in 
the prospectus (T. 111). 

Milton M. Howard: 

That he was one of the appellant’s co-defendants and had 
pleaded guilty to the 23rd count of the indictment; that he 
was employed by the National Capital Company in 1935 by 
another defendant, E. A. Greenbaum; that he was given in¬ 
structions by defendant Fred L. Lewis and the appellant; that 
he was given names of holders of depreciated securities and 
was instructed to obtain the securities; that the owners of the 
securities would be able to recoup their losses on them through 
increase in the value of the cemetery land; that such losses 
could be recouped within 18 months to two years; that appel¬ 
lant told him when he first started to work that such organiza¬ 
tions as the Odd Fellows and Veterans were going to avail 
themselves of the cemetery space; that appellant spoke to him 
about receiving some complaints from investors and told him 
to go on out and make the sales stick (T. 1124). 

William Henry Meade: 

That he is the same William Meade named as defendant in 
the indictment and that he heretofore had entered a plea of 
guilty to the 23d count of the indictment; that he was 
employed by the National Capital Company in 1934 or 1935 
by defendant Lewis; that he came to the office in Washington 
and saw the appellant; that appellant gave him his instructions 
for selling; that he was given a prospectus (Government 
Black No. 1) the names of various prospects that he was to 
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visit for the purpose of obtaining securities in exchange for 
cemetery lots; that appellant instructed him that the holders 
of these securities could realize the full value of their securities 
by the investment within 24 months (T. 1139); that he left 
the company of his own free will after working about a year 
and a half. 

Francis F. Packard: 

That he became associated with the National Capital 
Company about 1934; that it was his duty to go over lists of 
holders of depreciated securities, segregate the names of the 
persons listed by states, counties and towns, then distribute the 
sorted lists to the salesmen who went to those territories; that 
the salesmen were instructed to secure these various securities 
in return for acreage in the park (T. 567); that when such 
securities were sent into the office by salesmen the office would 
call local brokers and sell such securities at market prices; that 
the National Capital Company had no arrangement with any 
brokers whereby they could sell the securities at any higher 
prices than anyone else could sell them (T. 568). 

Jack P. Seldon: 

That he was hired by the National Capital Company in 
August, 1934; that he took over the duties as bookkeeper; that 
he received his instructions from Mr. Deaver; that he at first 
kept only the books of the National Capital Company and later 
took over the books of the National Capital Memorial Park 
Inc.; that when the National Capital Memorial Park Sales 
Company Inc. was organized kept the books of that company; 
that the appellant instructed and supervised him in connection 
with the books of all three of their companies (T. 121); that 
in 1936 he was told by appellant that he had been elected a 
Vice-President of the National Capital Company, and that he 
w r as to sign the deeds which the National Capital Company sent 
to investors; that he never attended a directors meeting nor 
did he ever participate in any of the policy matters relating to 
any of the companies, but that he took his instructions from 
appellant; that when securities were sent in to the office by 
salesmen it was his duty to dispose of the securities on the open 
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market, convert them into cash at the market price and credit 
the owners of the securities with the amount of cemetery land 
which the proceeds would purchase; that they had no facilities 
for obtaining any higher price for the securities than the 
original owmer (T. 124); that any correspondence he had with 
investors was dictated by appellant. 

Frank Richardson: 

That he went to vrork for the National Capital Company in 
January of 193S, as a bookkeeper; that he was employed by 
appellant and received his instructions and was supervised by 
him; that he kept books not only on the National Capital 
Company but on the National Capital Memorial Park, Inc., 
and the National Capital Memorial Park Sales Company, Inc., 
(T. 740); that in addition kept the books of the Ellandee 
Company all under appellant’s direction; that without his 
knowledge he was appointed a vice president of the National 
Capital Company in May or June of 1938, never attended any 
of the stockholders meetings nor was he ever consulted about 
the policies of any of the companies. As a vice president of the 
National Capital Company he signed some of its letters but 
dictated none of them; that he left the company in May of 
1939 (T. 761). 

Lillian A. Mitchell: 

That she was employed by the National Capital Company 
from October 1934 until May 1939; that she was hired by the 
appellant and designated as assistant secretary of the National 
Capital Company, although her work pertained to all the 
companies having to do with the cemetery operation (T. 113); 
that she was familiar with the method used to identify the 
dictation, preparation and signing of correspondence; that all 
letters mailed from the National Capital Company, National 
Capital Memorial Park, Inc., and the National Capital Memo¬ 
rial Park Sales, Inc., were identifiable by means of a stenogra¬ 
pher’s code which bore the initials of the dictator and the 
initials of the stenographer preparing the letter; that in case 
the dictator was not to sign the letters, his initials would be 
followed by those of the person who was to sign and his fol- 
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lowed by those of the stenographer; that the three companies 
shared the same office space and although she was paid as an 
employee of the National Capital Company she worked for all 
three; that she was familiar with the practice followed for the 
handling of incoming mail pertaining to all three companies; 
that all incoming mail for all the companies was sent unopened 
directly to appellant who had issued such instructions. 
(T. 1055); that the National Capital Company had lists of 
holders of depreciated securities; that form letters were sent 
out to the persons and such lists together with cards to be 
returned to the company (see Government Gardner No. I) 
(T. 1060); that when securities were sent in to the office they 
were sold through local brokers and the proceeds applied to the 
purchase of cemetery lots all of which lots were sold between 
$150 and $180 dollars (T. 1065); that in all cases the proceeds 
for sale of securities would be divided between the National 
Capital Company and the National Capital Memorial Park, 
Inc., in accordance with contract between the two; that none 
of the sales to investors were made in the developed portion of 
the cemetery (T. 1076). 

Frank W. Banfield: 

That he was Superintendent of the National Capital Me¬ 
morial Park Cemetery from 1935 to June 20,1939; that develop¬ 
ment work w-as done in the cemetery until the end of the year 
1937 (T. 11S0); that.in 1938 they were doing mostly upkeep 
w T ork; that the only work done during 1939 was maintenance 
work (T. 1184). 

Thomas Mitchell: 

That he is Superintendent of the National Capital Memorial 
Park Cemetery where he has been employed since March 
1935; that development work at the cemetery began about 
the time he was employed; there was no development work 
done on the cemetery during the year 1939; that the only work 
done during that year consisted in cutting the grass, maintain¬ 
ing the shrubbery, putting down markers for burials, etc.; that 
all of this was merely maintenance work (T. 1100); that there 
was no monument in the park resembling the sketch in the 
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prospectus entitled “Monument of Hope and Peace”; that there 
was no stone entrance-way of any sort resembling the one 
sketched in the prospectus, neither was there any bridge in the 
park as depicted in the prospectus; that the chapel and a con¬ 
crete basin for a fountain are the only structures erected in the 
cemetery; that there were seven burials in the cemetery in 
1936; thirty in 1937, thirty-one in 1938 and thirty-eight in 
1939. 

Approximately 25 witnesses were called from the states of 
New York, Pennsylvania, Virginia, West Virginia, Maryland, 
Rhode Island, New Jersey, Delaware, and North Carolina. 
Each of these witnesses testified he was an investor in the ceme¬ 
tery project; that they were all contacted by salesmen of the 
National Capital Company, at which time they held stocks or 
other securities which had depreciated in value and that such 
stocks or other securities were turned over to the National Capi¬ 
tal Company through its salesmen to be sold and the proceeds 
applied to the purchase of sections in the cemetery. These 
same witnesses testified that they had invested in the cemetery 
in reliance upon the statements made to them by the various 
salesmen. A summary of the testimony relating to these de¬ 
fendant salesmen and their representations follows: 

Helen Gladys Peterson, Clinton, North Carolina: 

That in 1939 defendants Kadison and Wolfe said the ceme¬ 
tery was complete at that time; and that there was no unim¬ 
proved ground at all and if she would invest her depreciated 
stock in the cemetery she would realize its full par value of 
$4,500.00 in 18 months (T. 133-4); that defendant Black 
visited her about a month after the visit of Kadison and Wolfe 
and told her the cemetery was complete and that if she would 
turn over the additional depreciated stocks she then held she 
would realize the full value of such stock in 12 months (T. 
137); that she later went to Washington and saw appellant, told 
him what the salesmen had represented; that appellant told her 
he was not responsible for what the salesman said; that they 
were sent to sell sections in the cemetery and it was up to them 
to make their speech and get the stocks. 
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Clarence Boone, Clinton, North Carolina: 

That defendant Wolfe visited him in 1939, and said burial 
space was scarce in Washington, said that if Boone would 
invest his depreciated stocks in the cemetery he would realize 
$98.00 per share on them, the amount which he had paid for 
his stocks, within 18 months; that the stocks had depreciated 
to $24.00 per share. App. 53 and 54. 

George Alderman, Hubbardsville, New York: 

The defendant Alberts told him in September 1939, that he 
was buying up worthless stocks to be invested in a memorial 
park, but did not mention it was a cemetery. 

Mr. and Mrs. Henry J. Ball, Warsaw, North Carolina: 

That defendant Lavin told them in 1939 that if they would 
invest their 12 shares of Tidewater stock that within a year or 
18 months they would receive $1,200 or the full par value of 
the stock. This stock was selling for about $24.00 per share 
at that time (T. 173). 

Mrs. Pearl E. Meily, Carlisle, Pennsylvania: 

That defendant Raymond visited her in 1935; that if she 
would turn over her depreciated stocks and bonds and invest 
them in the cemetery she would get double the value within two 
years by a resale of the lots (T. 237-S); that her lots would be 
right near the chapel; that the Masonic Order had purchased 
lots in the same place and that if she would buy, hers would be 
of a greater value on account of the Masonic lots being near to 
hers; that she was later visited by defendants Mandell and Ed 
Greenbaum; that they said the burial lots were selling fast 
for burial purposes; that she would double her investment in 
two years; that she turned over $2,000 in Government bonds; 
that she went to the company office in Washington in 1938 
and was treated so badly she began to cry; that appellant then 
came in and asked her w r hat she wanted and she told him about 
the entire situation and he asked her why she bought the lots 
if she didn’t want them, then reassured her that everything was 
all right; that there was nothing to worry about (T. 244). 
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Elim Peterson, Pender County, North Carolina: 

That defendants Kadison and Wolfe told him that if he in¬ 
vested his Tidewater and Insull stock in the cemetery he would 
get full value in two years; that he was shown the prospectus 
and was told the chapel shown therein was built and that the 
cemetery was all improved (T. 271 and 275); that prior to 
being visited by a salesman he received a form letter announcing 
a plan to restore the principal of depreciated securities (Govt. 
Gardiner 1, T. 269). 

Herbert F. Riley: 

That during 1937 he was an agent of the Bureau of Internal 
Revenue and had occasion to examine the books of the National 
Capital Company, the National Capital Memorial Park Inc., 
and the National Capital Memorial Park Sales Company Inc.; 
that he had a conversation with Deaver as to whether the com¬ 
pany had any specifications, blueprints, or plans in respect to 
the structures depicted in the prospectus or whether he knew 
what the structure pictured there would cost, and that appellant 
told him that those improvements would be made when he and 
Mr. Lewis saw fit to make them; that he did not have any blue¬ 
prints, architect’s plans and didn’t know what they would cost 
(T. 1280) (Govt. Riley 2); that he was in the joint offices of 
the company on August 18, 1938 when Mr. S. R. Smith, co¬ 
defendant was giving instructions to a new salesman; that 
Smith told this salesman that all the cemeteries were old and 
almost filled up and that the people would have to be buried 
and this is the only cemetery where lots could be purchased 
and that the investors would have no trouble in reselling the lots 
at a large profit; that he further instructed the salesman to find 
out from each prospect whether or not he was a Mason or a 
Catholic or of some other denomination and sell them lots in 
that particular section; that he also told the salesman that lots 
purchased by the investors could be resold to the American 
Legion as that organization would take all they could get and 
that they needed the cemetery badly (T. 1284). 


6S7890—46-3 
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John W. Askew: 

That he was a Post Office Inspector and had occasion to exam¬ 
ine the books and records of the National Capital Company, 
National Capital Memorial Park Inc. and the National Capital 
Memorial Park Sales Company, the Ellendee Company and the 
S. R. Smith and Company. The National Capital Company 
was organized in February 16, 1934 with a capitalization of 
$2,500.00; that Fred L. Lewis was President and appellant was 
Treasurer of that company until April 13, 1934 when they re¬ 
signed; that the National Capital Company took in $1,497,- 
070.74 as a result of sales of cemetery lots to investors; that 
$690,8S7.72 was turned over to the National Capital Memorial 
Park Inc. as its share of the proceeds pursuant to contract and 
that $509,0S4.14 was paid out by the National Capital Company 
as salesmen commissions (T. 133S); that there were 9,615 1/6 
sections (6 graves to a section) sold to investors; that 8,129 
5/6 sections were sold at the price of $150.00 per section; that 
1,476 2/6 sections w*ere sold at $180.00 per section and 9 sections 
were sold at $81.93 per section; that the National Capital Me¬ 
morial Park Company Inc. was founded February 10, 1934 
with an authorized capitalization of 1,000 shares which sold 
for $5,000.00; that these shares were issued 499 to Richard W. 
Deaver, 499 to Fred L. Lewis and 2 shares to G. G. Tauber. 
On July 1, 1935, 498 shares of Deaver’s stock were transferred 
to his wife and 498 shares of Lewis’ stock was transferred to his 
wife. The principal source of income to the National Capital 
Memorial Park Inc. was the amounts received from the Na¬ 
tional Capital Company by virtue of the contract between those 
two companies, dated April 13,1934. In addition, the National 
Capital Memorial Park received $23,742.51 by the sale of sec¬ 
tions in the cemetery to the National Capital Memorial Park 
Sales Company. 257 5/6 sections were sold to the Sales Com¬ 
pany. This company was chartered on March 3, 1935. Its 
capitalization was 20 shares of stock which was given a value 
of $1,000.00 and which was recorded as having been sold for 
$1,000.00. The Sales Company sold 214 1/6 sections for utility 
purposes. Under the April 13,1934 contract the National Capi¬ 
tal Memorial Park Inc. w T as to receive 50% of the amount for 
which lots were sold by the National Capital Company. The 
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Park Company was to place 30% of its half share of the pro¬ 
ceeds into a fund for the development of the cemetery and 10% 
of its half share into the perpetual care fund so that out of every 
§2,000.00 received from investors by the National Capital 
Company $100.00 should go to the perpetual care fund and 
$300.00 to the development fund (T. 1354). The Ellendee 
Company had a capitalization of 250 shares of stock, 49 of which 
were issued to Fred L. Lewis, 49 to appellant Deaver and 2 to 
Helen Kisch, for a total of $500.00; that the books of the Ellen- 
dee Company showed that it purchased some land in Septem¬ 
ber, 1935 for $1,659.95, the top-soil of which land was then 
sold to the National Capital Memorial Park for $6,329.50, re¬ 
sulting in a profit to Lewis and Deaver, as the principal stock¬ 
holders, of approximately $5,000.00. The National Capital 
Memorial Park purchased back from 67 investors a total of 
123 4/6 sections in the cemetery at an average price of $198.94 
per section; that the total holdings of these 67 investors con¬ 
sisted in 1,318 2/6 sections for which they had originally paid 
$199. 

Ernest W. Brown: 

That he has been a trustee of Glenn wood Cemetery in Wash¬ 
ington, D. C., for the past three years; that Glenn wood is 
about 91 years old; that it consists of about 60 acres of land; 
that there are about 10,000 grave-sites still unsold; that at the 
present rate of burial it would take about 40 years to fill the 
cemetery; that they have two funds used for the upkeep of 
the cemetery, one in the amount of $600,000.00, the other in 
the amount of approximately $129,000.00 (Tr. 1220 to 1223). 

William A. McLaran: 

That he is an officer of the Druid-Ridge Cemetery and the 
Loudon Park Cemetery, both of which are in Baltimore; that 
he is also President of the American Association of Cemeter¬ 
ies; that Loudon Park Cemetery consists of about 300 acres, 
80 of which are undeveloped and unsold; that there are about 
150 burial spaces to the acre; that the perpetual care fund 
for the Loudon Park Cemetery amounts to $635,239.89; that 
Druid Ridge Cemetery is an area of about 200 acres, about 125- 
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acres of which are undeveloped; that Druid Ridge Company 
has a perpetual care fund of over $388,000.00; that at the 
present rate of burials it will take at least 100 years to fill the 
cemetery; that there is no shortage of cemetery space in Bal¬ 
timore. (T. 1229 to 1234). 

Joseph Sydney Wathen: 

That he is Superintendent of Cedar Hill Cemetery in Wash¬ 
ington, D. C., and has been for 13 years; the Cedar Hill consists 
of 100 acres and that it is all developed for burial; that there 
are 15.000 burials at present and they have available 54,000 
more gravesites; that it would take about 50 years at the pres¬ 
ent rate of burials to fill the cemetery; that they have a fund 
for the perpetual care of the cemetery in the amount of $502,- 
000.00; that the income of this fund is used to employ the nec¬ 
essary caretakers; that the cemetery used to employ between 
35 and 40 men but at the present time it is down to 21; that 
from his experience in the cemetery business, the location of 
the National Capital Memorial Cemetery is unfavorable from 
the standpoint of people in Washington. (Tr. 1164.1165). 

D. Roy Matthews: 

That he is Superintendent of Rock Creek Cemetery in Wash¬ 
ington, D. C. and has been for twenty-two years; that Rock 
Creek Cemetery consists of eighty-five acres; that thirty or 
forty acres are still unsold; that there are approximately 40.000 
gravesites within the area unsold; that they have two perpetual 
care funds for the cemetery, one in the amount of $350,000.00, 
the income from which is used to maintain the lots, the other 
amounting to $1,194,000.00, the income from which is used 
for general maintenance; that the labor payroll for the upkeep 
of the cemetery amounts to $30,000.00 a year; that burials in 
the cemetery average about 400 a year. 

Mrs. Dorcas C. Holmes, Staunton, Virginia: 

That in 1938 defendant Harvey told witness if she invested 
her 20 shares of Electric Bond and Share Company stock she 
would realize double the value in one year (T. 282); that he 
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said the entranceway to the cemetery shown in Government 
Black No. 1 was already improved (T. 285). 

William Howard David, Union town, Pennsylvania: 

That he was visited by a company salesman named Gall, 
who said he was going around getting depreciated securities to 
invest them in the National Capital Memorial Park; that they 
were working through a syndicate and would sell them and get 
more for them than he could; that a few days later Gall came 
with defendant Mitchell and he was told if he would invest 
his defaulted securities, the National Capital Company would 
guarantee a 6 to 8% return in two years; together with the 
principal (T. 293); that the cemetery was needed because 
“there was no place in Washington for anybody to be buried 
at all” (T. 294); that defendant Wallin made a visit and told 
the same story as the rest; that he gave Wallin his securities; 
that he was later visited by the defendant Rogoff, who said 
the American Legion had bought a big block of space in the 
cemetery and if he would invest additional he would get some 
of the American Legion money; that he in reliance turned over 
additional securities; that Wallin showed him a large pros¬ 
pectus (Govt. Black No. 1) and told him a part of those im¬ 
provements had already been made. 

Reverend Theodore F. E. Buch, Johnstown, Pennsylvania: 

That defendant Squires visited him in 1934, at which time he 
had some National Press Building Bonds; that defendant 
Squires told him he could get more for the bonds than could 
the witness and that if he invested proceeds in the cemetery 
his profit would be four to one in two years (T. 347), and that 
it would be hard to meet the demand for burial space in Wash¬ 
ington in two years; that a perpetual care fund was being 
established. 

William Sitts, Utica, New York: 

That defendant Alberts visited him in 1939, showed him the 
prospectus (Govt. Black No. 1); said the chapel was built and 
contained a $1,600 organ and that some people had been mar- 
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ried there (T. 383); that if he would invest his stocks that he 
would get the principal plus 6% interest in two years (T. 382). 

Blanche B. Mitchell, Rices Landing, Pennsylvania: 

That defendant Squires visited her in September, 1937 and 
said that if she would turn over defaulted securities she would 
receive 97^* on the dollar in two years (T. 401); that in 1938 
defendant Rogoff called and asked her to turn over more of her 
stocks; that she would get 97£ on the dollar within two years 
(T. 407); that she was told by defendants Squires and Mitchell 
that the Masons had bought a big plot of ground in the ceme¬ 
tery and that her lots w’ere in the developed portion of the cem¬ 
etery; that burial space was scarce and the cemetery abso¬ 
lutely necessary (T. 409). 

Dorothy M. Gardiner, East Aurora. New York: 

That defendant Renfro told her in June 1938 that the 
Eastern Star was on the verge of buying large block of sections; 
that if she would invest the company would pay her 40% 
interest on the proceeds realized from her securities within two 
years' time; that the chapel pictured in Government Black 
No. 1 was built (T. 435); that her sections were in the devel¬ 
oped portion of the cemetery (T. 465). 

John K. Moore, York, Pennsylvania: 

That defendant Mitchell told him that if he would invest 
in the cemetery the company would resell the lots for him and 
that he would double his money on them within 15 months 
because the Masonic Lodge wanted many of these lots and 
could buy them only through the association. 

Reverend Samuel G. Harness, Rose Hill, North Carolina: 

That he received a letter like Government Peterson No. 1 ; 
that afterwards he was visited by defendant Wolfe, who told 
him that if he w’ould turn over his Tidewater Stock the proceeds 
would be invested in the cemetery and he would receive full 
face value of the stock in two years (T. 482); that the Masonic 
Order had bought lots in the cemetery and his lots would be 
in the developed portion of the cemetery (T. 484). 
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Grace M. Thompson, Milroy, Pennsylvania: 

That defendant Wallin told her in 1936 that if she would 
turn over her stocks and invest the proceeds in the cemetery 
she would be able to realize double her money within two years; 
that she was also visited in 1936 by defendant Greenbaum and 
also by another salesman of the National Capital Company 
who told the same story; that one of them said a section of 
the cemetery had been set apart for the Masonic Lodge; that 
burial space was scarce in Washington and that a law had 
been passed which would not permit any new burying grounds 
in Washington (T. 496-7). 

Dorsey J. Barron, Friedmans, Pennsylvania: 

That defendants Mitchell and Squires in 193S said that if he 
would turn over his depreciated. Associated Gas and Electric 
Stock he would get back 90tf on the dollar within 6 months. 

Rollo D. Seaton, Union town, Pennsylvania: 

That he was visited in 1935 by defendants Mitchell and Gall 
who told him that if he would turn over his depreciated securi¬ 
ties to them for investment in the cemetery that within two 
years he would get back practically all of the principal; that a 
fraternal organization had purchased some space in the ceme¬ 
tery and was trying to get more; that cemeteries were pretty 
well filled up; that the National Capital Company would 
arrange a resale of the cemetery space for him so that he would 
get equivalent to the face value of his securities within two 
years (T. 543-545). 

Mrs. Leonard Garrison, Green County, Pennsylvania: 

That defendants Mitchell and Wolfe in 1935 told her that 
they were dealing with a big syndicate and could favorably 
dispose of her defaulted bonds, invest the proceeds in the 
cemetery and that she would realize face value of such securi¬ 
ties within one year; that the face value was $11,000.00; that 
defendants told her the company would resell the lots for her 
and that her space was in the developed portion of the cemetery 
where the Masons had their plot (T. 579-80-1); that defend¬ 
ant Rogoff called on her the Spring following her first invest¬ 
ment and said if she would buy eight more sections it would 
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complete the block of sections, making her investment still 
more favorable and that as a result she drew $1500.00 from 
the bank for that purchase; that in June, 1939 defendant 
Squires called on her for further investment and said if she 
would buy a section for $250.00 she could get $500.00 in ninety 
days. 

Mrs. Jesse L. Donely, Cassville, West Virginia: 

That defendant Mitchell in 1936 told her that if she would 
turn over her depreciated stock the National Capital Company 
would sell it for a better price than she could, invest the proceeds 
in the cemetery and in about two years she would have back the 
amount she had originally paid for her stock; that there was no 
more ground in Washington that could be allotted for burial 
purposes; that on one occasion she went down to see the ceme¬ 
tery; that the Masons were to take a section shown to her; that 
she would realize on her investment by the sale of her holdings 
through the Resale Department of the Company and that a per¬ 
petual care fund has been established. 

Nellie J. Powell. Clarksburg. Pennsylvania: 

That defendant Raymond visited her and her father in 1936; 
that her father owned Associated Gas Stock which had depre¬ 
ciated in value; that in her presence Raymond told her father 
that if he would turn over his stock it would be sold and in¬ 
vested in the cemetery; that he would realize a profit within two 
years by a resale of his holdings by the company; that the 
Masonic Lodge was buying in the cemetery; that in 1938 de¬ 
fendant Howard visited her; that she was also visited by de¬ 
fendant RogofF in the same year, who told her that if her father 
needed his money back all he had to do was call the company 
and they -would return it either in a lump sum or by the month, 
according to his preference (T. 614-617). 

The foregoing is characteristic of the testimony of all wit¬ 
nesses who invested in the cemetery. A further summary of 
this class of testimony by individual witnesses would be repeti¬ 
tious. The record will show that the following persons also so 
testified as investors in the same manner as those above: 

Clinton Bucher of Reading, Pennsylvania. 

Annie Meade Mayes of Petersburg, Virginia. 
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Mrs. Jesse Bunveil of Dunkard, Green County, Penn¬ 
sylvania. 

Helen Schofield, Diamond Hill, Rhode Island. 

Florence W. Robertson of Tenafly, New Jersey. 

Irving R. Watson, Mt. Morris, Pennsylvania. 

Frank Ferner of Waterville, New York. 

J. Earl Opperman of Johnstown, Pennsylvania. 

Harriet E. Simmons of North Garden, Virginia. 

Laura Fenwick of North Garden, Virginia. 

Leeland Elliott of Sharon, Pennsylvania. 

Joseph E. Blauvelt of Lowmar, New York. 

Mrs. Maude Gibson, of St. Johnsville, New York. 

Annie S. Lawrence of Whitaker, North, Carolina. 

Paul W. Shorp, Newport. Pennsylvania. 

Mrs. Effie Keister, Eddenberg, Virginia. 

Bertha L. Loomis of Frederick, Maryland. 

William R. Horner of Carmichael, Pennsylvania. 

Of the witnesses who testified as “investors,” the following 
persons visited appellant in the company offices in Washington 
and told him of their complaints. A summary of their testi¬ 
mony in this regard follows: 

Rev. T. F. E. Buch, Johnstown, Pennsylvania: 

That after turning over depreciated securities for conversion 
into cemetery space in 1934. he went to appellant in 1936 and 
complained about the resale not going into effect in the two 
years as promised. That he was supposed to realize a 4 to 1 
profit in that time according to defendant Squires; that appel¬ 
lant told him there was more development work to be done than 
anticipated at that time; that they hadn’t gotten far enough 
ahead with that (T. 350); that the resale of his and otheq 
investor’s holdings would be made through a resale department; 
that as a first step a form letter would be sent to each investor 
asking him to list his holdings in the cemetery and the amount 
he was willing to sell for (T. 364). 

Helen Gladys Peterson, Clinton, North Carolina: 

Visited appellant in 1939 and told him that salesmen got 
stock from her mother and herself; that she had been told they 
would realize full value of depreciated Tidewater stock in 18 
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months; that the cemetery was complete, etc.; that appellant 
said he was not responsible for what salesmen told; that “they 
were sent out to sell sections in the cemetery. It was up to them 
to make their speech and get the stock.” (T. 141.) 

Clarence Boone, Clinton. North Carolina: 

That he visited appellant in June of 1939 and told him how 
salesmen had guaranteed him a return of 100%, or face value, 
on Tidewater stock in 18 months; that this stock was then worth 
S45 a share; that he had paid S9S a share when he bought it 
(T. 172-3); that appellant replied he couldn’t help it; “that was 
just high pressure salesmanship” that he couldn’t blame the 
salesmen for that because they were working on a commission, 
and if they could make an easy sale, that was the thing for 
them to do. (T. 182.) 

Pearl E. Meily, Carlisle, Pennsylvania: 

That she visited appellant in 193S and complained to him 
about not getting any return on her investments; that sales¬ 
men, beginning in 1935, had gotten her stocks by telling her 
she would double her money in 2 years, that the Masons had 
bought, etc.; that appellant replied that everything was all 
right and she didn’t have anything to worry about, but that 
she couldn’t get her money until they sold the lots. 

Dorothy M. Gardner, East Aurora, New York: 

That she and her sister had invested and that the promises 
of the salesmen had not materialized; that she visited appel¬ 
lant July 11, 193S. and told him she was dubious of the whole 
affair and that his salesmen had guaranteed 40% interest in 
2 years, etc.; that after telling appellant what his salesmen 
were representing, she told him she thought he would be more 
upset about it than he was. (T. 441.) 

Clinton Bucher, Reading, Pennsylvania: 

That he visited appellant in Washington and told him of 
the two year representations made by company salesmen; that 
appellant said he was sorry that things hadn’t turned out like 
they were expected. This witness testified of appellant: “He 
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didn’t go into no details” and said his money could be realized 
in 10 years. 

J. Earl Opperman, Johnstown, Pennsylvania: 

That he and his mother were visited by defendants Tussing 
and Squires in 1935, by defendant Howard in 1937, by defend¬ 
ant Rogoff in 1938; that these salesmen told them of the plan 
to convert securities into cash, invest the cash in the cemetery 
which investment in 2 years would produce a profit of 3 to 1. 
That they invested $9,990 in cash and some shares of Bethle¬ 
hem Steel and General Motors Stock. That their first invest¬ 
ment was in 1935 and having received nothing, they visited 
appellant in Washington in 1938; that they complained to him 
and told him that all the salesmen had made these promises 
as well as statements about the Masons buying space, etc.; 
that they had written him a letter and asked why he hadn’t 
replied. Appellant told them “Oh, I haven’t gotten your letter. 
It is probably on my desk with hundreds of others that haven’t 
been opened.” That when they told appellant about the 
Masonic representations made by the salesmen, he disclaimed 
any knowledge of it and said “You know salesmen will make 
any promise to make a sale,” and “actually ridiculed her (wit¬ 
ness’ mother) for believing a story of that kind from one of 
his own representatives.” (T. 773-81); that appellant also, 
said “I have invested money in it, and after all I am going to 
look out for myself ” (T. 781). 

Laura Fenwick, North Garden, Virginia: 

That she was visited by defendants Raymond and Harvey 
in 1934, by defendant Greenbaum in 1935, by defendants 
Rogoff and Kroll in 1937; that they all told her she could more 
than double the worth of her stocks by the investment, that 
the Masons and Odd Fellows had bought, etc.; that she visited 
appellant during 1937 and told him what the salesmen had 
said and that she wanted her money back. That appellant told 
her the money was spread out in taxes and could , not be re¬ 
deemed; that defendant Lewis was present and consoled her 
by patting her on the shoulder and said he had just invested 



26 


$50,000 himself and had even picked out his own grave in 
the cemetery (T. 836). That appellant later made a personal 
visit to her home in Pennsylvania and promised to send her 
$600, which she did receive at the rate of $30 per month. That 
she had invested about $11,000 or $12,000 in the project 
(T. 837). 

Scores of letters were written to the company over the years 
by investors complaining at their failure to receive anything 
on their investments. A sample of these letters follows to¬ 
gether with appellant’s reply: 

February 28, 1939. 

National Capital Company, 

Washington D. C. 

Dear Sirs: Your letter of February 14 received and 
must say I am very much disappointed at the contents. 
When I purchased these sections I was told if I would 
hold them for two years I could resell at a nice profit. 
It was two years last May, and thought surely I would 
be able to realize something on them at this time. 

As I said before. I really need the money, or would 
not want to sell at this time. Of course, the sale of one 
section on those terms is not to be considered. 

Hoping something more can be developed in the near 
future, I am 

Very truly, 

[S] Mrs. Grace Thompson. 

(T. 502.) 

The reply: 

March 3, 1939 

Dear Mrs. Thompson: Your letter of February 28 
is at hand and in reply will say that we hope that with 
the advent of spring weather it will be easier to have 
people visit the park with the idea of purchasing space 
for burial use, and that we will be able to advise you 
of something more favorable than our last letter con¬ 
tained. 

Sincerely, 


National Capital Company. 
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DFR.JT”. (T. 503) 

December 19,19S8 

I received your letter of November 8. You told me 
this man Mitchell and Squires would call to see me about 
this bond sale. I was looking for them every day since 
November 8 but they didn’t show up yet. I think they 
are two big cowards. 

They know what a dirty trick they pulled on me and 
if your company is reliable you would make it right. 

I wrote in my other letter they told us if we weren't satis¬ 
fied they would get my bonds back for me. I can prove 
this with my wife and my two boys. That was our 
bargain. I was to have twelve hundred and 65 dollars 
in cash. I wouldn’t have disposed of them but they told 
me they would pay 90 dollars out of the hundred and 
I needed the money. That is why I was so anxious to sell 
them and I know more people around here that have 
some of the same bonds but I can’t recommend your 
company to them the way I was treated by your two 
agents. 

I am a man of 53 years and I don’t think I will ever 
get to Washington to see these lots. I don’t do any 
traveling. You told me in your letter not to worry I . 
can’t help it. This was my hard earned money I earned 
in the coal mine and it was my life’s earning. I am 
worrying myself grey headed over this. I would like to 
hear from you soon and tell me what would be the best 
cash price you could pay for these lots. I sure would be 
happy if I could get the cash for them. 

Yours truly, 

(S) Dobsey J. Barron, 

Friedins, Pennsylvania,” 

(T. 540-541) 
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The reply: 


December 22, 1988 


Mr. D. J. Barron. 

R. D. #2, Friedens, Pennsylvania 

Dear Mr. Barron : We have your letter of December 
19, and have gone over it very carefully and find that 
there is something extremely out of joint in the way that 
you are looking at this matter. 

You state that you were to have $1,265.00 as the re¬ 
sult of your investment. 

I am handing you herewith a duplicate of the state¬ 
ment sent Mr. Mitchell on October 26 last for delivery 
to you, and would ask you to examine it carefully and 
see if any grown man—you say you are 53 years old— 
could imagine that he could receive $1,265.00 out of an 
investment of $116.86. 

The securities which you had Mr. Mitchell deliver to 
a broker to be sold for your account brought from six 
cents on the dollar for the $1,100.00 piece, up to 27 cents 
on the dollar for the $33.00 piec<\ and, of course, the 
government takes tax on every transaction, so that the 
total amount received was $120.86, out of which we 
returned to you $4.00 as per instructions from Mr. 
Mitchell at the time the order was taken, and deeded 
to you two-thirds of a section in National Capital Memo¬ 
rial Park which should have cost you $120.00, we absorb¬ 
ing the small shortage of $3.14. 

Now, if you will look at this matter calmly and see 
that your securities were very, very badly depreciated 
at the time you sold them, and will ask yourself the ques¬ 
tion as to what probability there might be of their ever 
being worth more at the time you sold them, and will 
also realize that you have bought burial space in a memo¬ 
rial park right at the edge of metropolitan Washington, 
at a ridiculously low price of $30.00 per grave space 
whereas in the old-style cemeteries in Washington, with 
their ugly tombstones and monuments, space is bringing 
$75.00 a grave space and upward, you will see that in 
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all probability you are going to come out better with 
this investment of your funds than you could possibly 
have done if you had not made this transaction. 

We are rapidly making National Capital Memorial 
Park into one of the outstanding burial estates in the 
country, and everyone visiting it goes away enthusiastic 
in praise of what has been accomplished. 

With every good wish, we are 
Sincerely, 

The National Capital Company, 
By (s) Frank Richardson 
DFR:JT 
ENC” 

Enclosure as follows: 


Mr. D. J. Barron 

October 21, 1938. 

$1,100.00 Associated Gas & Electric Company 6% 


convertible obligation Series A @ 6_$66. 00 

Tax .... . 44 


- $65.56 

200.00 Associated Gas & Electric Company con¬ 
solidated interest bearing scrip certificate 


@ 19_ 38. 00 

Tax __ . 08 

- 37.92 

47.50 Associated Gas & Electric Company con¬ 
solidated noninterest bearing scrip cer¬ 
tificate (gi 18_ 8. 55 

Tax - . 94 

- 8.51 

33.00 Associated Gas & Electric Company non¬ 
interest bearing scrip certificate for in¬ 
terest on convertible obligations <?? 27_ 8.91 

Tax _ . 04 

- 8.87 


120.86 

Deed sent 10/24/38 for % section (a> $180 

per section_120.00 

Check sent 10/24/3S_ 4. 00 

- 124.00 


Shortage absorbed by The National Capi¬ 
tal Company_ 3.14 

Date of Duplicate Statement : December 22, 1938. 
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August 29,1936. 

National Capital Company, 

912 Fifteenth St. NW., Washington, D. C. 

Gentlemen : I have read several articles during the 
past few months in reference to various Cemeteries such 
as you promoted but none of them have ever said there 
was at least one good one. As this has put a lot of doubt 
in my mind I think you should be able to answer several 
questions for me. 

Has your Company ever been investigated by or will 
it stand government investigation. 

According to my understanding and those with whom 
I have talked, we were under the impression that repay¬ 
ment would be made to us immediately at the end of 
the two year period. This being true can I expect to 
receive payment on my sections at the end of the two 
year period or must I wait an unlimited time as it 
states in this article. Can you give me the name of a 
few people locally that have been repaid on this plan. 

Your representative at time of sale made it appear 
that there were enough deaths in Washington each year 
to force people to buy lots in this cemetery as all others 
were about full. This article contradicts his statement. 

From your Chimes Sheet, marked monthly, but re¬ 
ceived every two months I note you are making very 
slow progress towards completion in a two year period. 
I think it should have been finished now and burials 
started. Has there been any burials held or what are 
the prospects of disposing of these lots in quick order if 
any. 

I have not seen your local representative for some 
time and w’ould like to have the true facts if your busi¬ 
ness is conducted different to the method mentioned in 
the enclosed clipping. 

Yours truly, 

[s] Rolla D. Seaton, 

215 E. Fayette St., Uniontovm, Pa. 


(T. 553-554) 
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The reply: 

September 1, 1936. 

Mr. Rolla D. Seaton, 

215 E. Fayette Street, 

Uniontown, Pennsylvania. 

Dear Mr. Seaton : We were indeed glad that you saw 
fit to send us the clipping bearing the Washington date 
line of August 28th, and headed: “Cemetery Lot Sales 
Racket Flourishes As U. S. Vainly Seeks Curb.” 

First of ail, if there were any truth in the newspaper 
writer's imaginative story, we should perhaps feel quite 
proud of the fact that we could do something which the 
United States Government cannot prevent us from do¬ 
ing. Really, this is the first time I have learned of any 
agency, corporation or individual that is more powerful 
that the United States Government. When you re¬ 
flect on this does it not seem to you that there is a little 
bit of a desire on the part of the writer, whoever he is, 
to sell his papers? 

This company has voluntarily turned over to the 
United States Government, through the properly con¬ 
stituted Bureau, namely, the Securities and Exchange 
Commission, all the forms that we use in the conduct of 
our business, with full explanation as to all of our 
methods. We did not wait to be approached. I think 
you will agree that that Commission is not afraid to ask 
us for any additional information at any time, and to 
set in motion whatever remedies it might feel were in¬ 
dicated; but the fact remains that since the courteous 
interview which we had at the time we gave the in¬ 
formation, we have not been approached by the Com¬ 
mission at any time. 

This letter is necessarily quite lengthy and I will ask 
you to forgive that; but there is an element that you 
ought to know about. When the memorial park idea 
first sprang up, the interests which produced and sold 
monuments and tombstones were inclined to sneer at 
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it because they felt that they had a stranglehold on the 
memorial business. With the spread of the idea, and 
the general acceptance by the people at large of the 
truth that the older the old style cemeteries get, the 
uglier they become, the monument men became genu¬ 
inely alarmed at the decrease shown in the volume of 
their business, and they very naturally tried to devise 
means by which they could combat memorial parks. At 
the present time they are operating a very shady 
scheme, called the Benesch Fund, into w'hich is put ten 
cents for every cubic foot of granite or marble taken 
out of the quarries, and the sole purpose of the fund as 
announced by its directors, is to finance the war on 
memorial parks. 

Naturally, some of the old style cemeteries resent the 
memorial park movement because of the fact that 
wherever a memorial park has been finished, it gets 
more than its share of the business of the old style 
cemeteries. They do not seem to realize that by bring¬ 
ing their methods into accord with modern methods 
they would increase their business without attempting 
to tear down our business. 

During the time that there was an N. R. A., the mon¬ 
ument men and the old style cemeteries combined to 
put through at Washington a code which would provide 
that memorial parks could not be established and it 
required the expenditure of literally thousands of dol¬ 
lars by men who had invested their money into the 
building of memorial parks to prevent such a code from 
being adopted. A few months after the defeat of the 
attempt to establish a national code, there was started 
an attempt in one of the States to do a similar thing 
for the State involved, and again money had to be spent 
to combat the thing, and the combatting was successful. 

I think the foregoing is enough to let you see how it 
is possible for people whose business is shrinking or who 
do not get in tune with modern conditions, to cast un¬ 
fair reflections upon a business which they charge with 
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the ruining of their own business, but I wish to call your 
attention to another very gross inaccuracy in the article 
which you sent us. It speaks of: “One ally of the 
cemetery lot companies’’ having its use of the mails 
barred. 

While we have no connection, direct or indirect, with 
Fred Berlin, whose name was mentioned in the article, 
we do happen to know what the facts of the case were, 
and the Post Office Department ruled that his use of 
the National Better Business Bureau was in too great 
conflict with the name Washington Better Business 
Bureau which had been adopted earlier by a different 
group here in Washington, and that seems to be the 
reason why Mr. Berlin was denied the use of the mails 
addressed to National Better Business Bureau. We 
are informed that Mr. Berlin has made an appeal of 
this case, but as we were not sufficiently interested we 
have not followed it up and do not know what became 
of the appealed case. Our only point in mentioning it 
to you at all is to point out the willful prevarication in 
the article which describes him as an ally of the ceme¬ 
tery lots companies. 

I could go on item by item and disprove each item in 
the article, but I do not think that worth while. I 
think that you will agree that your real interest in the 
matter is whether you did better by becoming an owner 
of the nine sections in National Capital Memorial 
Park, turning over to us for sale certain securities, the 
proceeds of such sale to be used by us for the purchase of 
the said sections, than you would have been by keeping 
the securities. 

One w*ay of presenting that situation is that the par 
value of the items turned over to us was $10,500.00, 
which netted in January 1935, $1,200.80, so that you can 
see that you had lost $9,299.20 before we came into the 
picture, and yet we fail to find any screaming headlines 
about the sale at the time you bought them of the Chanin 
Realty Leasehold Bond, Broadway and Barclay Bonds, 
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New York Athletic Club Bonds, or any of the others 
that you turned in to us. 

As was no doubt explained to you by the salesman 
who took your order, our plan of operation is to offer 
for sale to investors, space in the park during its pre¬ 
development stage. The money received from such in¬ 
vestors enables us to do the development work; and to 
set up a maintenance fund, the principal of which shall 
remain intact forever, and the interest thereon be used 
solely in the maintenance and upkeep of the park when 
finished. 

One paragraph in your letter is prompted. I think, by 
a lack of information and that is where you state that 
we are making very little progress toward completion of 
the park. Everyone who visits the park thinks other¬ 
wise, and we hope that it will be possible for you in the 
not distant future to make us a visit and see for yourself 
what is being done. For your information, we will say 
that we have spent in the development of the park up 
to the present time, upwards of $160,000.00, and the 
principal of the maintenance fund at the present time is 
upwards of $41,000.00. 

When you consider that the burial space in the Wash¬ 
ington cemeteries, in the least desirable parts, is bringing 
$450.00 and upwards for a 6 grave section, and that 
you bought your space in National Capital Memorial 
Park at a pre-development price of $150.00 for a 6 
grave section, I think you will agree with us that the 
spread is quite large, and that you have made a real buy. 

We have some investors who wish to get their money 
back, as soon as the park is far enough along to enable 
us to make sales for them, but we have other investors 
who have expressed their desire to hold their investment 
longer for the reason that they know, as we likewise 
know, that cemetery space never goes back, but always 
forward, and as there is no cost incident to holding the 
property, it is certainly unwise to sell earlier than 
necessity forces. 
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Repeating my invitation to come.to Washington and 
visit the park, and assuring you that we shall be glad 
at any time to answer any question that might arise in 
your mind. 

Sincerely, 

The National Capital Company, 
By [s] J. P. Seldon. 

DJPS.-LM” 

STIPULATION 

It was stipulated that there was no arrangement or negotia¬ 
tions for an arrangement between any of the companies involved 
in the case and any fraternal organization, including the Ameri¬ 
can Legion, Masonic Order, Odd Fellows, Eastern Star or any 
similar group. T. 995. 

Richard W. Deaver: 

Appellant testified fully on all matters introduced by the 
Government during the trial. A summary of his testimony 
would be extremely difficult and perhaps misleading, therefore 
the material portion of his entire testimony is printed in the 
appendix —. 

Maurice H. B. Hoffman, Hyattsville, Maryland; William A. 
Duvall, Branchville, Maryland. These witnesses both testified 
that they are holders of burial space in the cemetery which is 
located in the developed portion; that they are well satisfied 
with such space. (T. 1742-3.) 

The following named witnesses appeared and testified that 
the appellant’s character was good: 

David Hornstein, Washington, D. C. 

Milton Strasburger, Washington, D. C. 

Lola Williams. Washington, D. C. 

Mrs. Eugene Duffer, Washington, D. C. 

Dr. William I. Ogus, Washington, D. C. 

STATUTES INVOLVED 

Section 338, Title 18, United States Code: 

Whoever, having devised or intending to devise any 
scheme or artifice to defraud, or for obtaining money 
or property by means of false or fraudulent pretenses, 
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representations, or promises * * *, shall, for 
the purpose of executing such scheme or artifice or at¬ 
tempting so to do, place, or cause to be placed, any let¬ 
ter, postal card, package, writing, circular, pamphlet, 
or advertisement, whether addressed to any person re¬ 
siding withjn or outside the United States, in any Post 
Office, or station thereof, or street or other letter box 
of the United States, or authorized depository for mail 
matter, to be sent or delivered by the post office estab¬ 
lishment of the United States, or shall take or receive 
any such therefrom, whether mailed within or without 
the United States, or shall knowingly cause to be de¬ 
livered by mail according to the direction thereon, or 
at the place at which it is directed to be delivered by the 
person to whom it is addressed, any such letter, postal 
card, package, writing, circular, pamphlet, or advertise¬ 
ment, shall be fined not more than SI,000, or imprisoned 
not more than five years, or both. (R. S. § 5480; Mar. 
2, 1889, c. 393, § 1, 25 Stat. 873; Mar. 4, 1909, c. 321, 
§215,35 Stat. 1130.) 

Section 88, Title 18, United States Code: 

If two or more persons conspire either to commit any 
offense against the United States, or to defraud the 
United States in any manner or for any purpose, and one 
or more of such parties do any act to effect the object 
of the conspiracy, each of the parties to such conspir¬ 
acy shall be fined not more than 810,000, or imprisoned 
not more than two years, or both. (R. S. § 5440; May 
17, 1879, c. 8, 21 Stat. 4; Mar. 4, 1909, c. 321, § 37, 35 
Stat. 1096.) 

ISSUES 

I 

Whether the indictment filed in this case sufficiently charges 
the statutory offenses of violation of the mail fraud statute, 
Section 338 of Title 18, U. S. Code, and the conspiracy statute, 
Section 88 of Title 18, U. S. Code. 
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II 

Whether appellant was improperly or unduly restricted in 
cross-examination of government witnesses. 

III 

Whether it was improper in cross-examining appellant to 
ask him concerning his removal of the cemetery’s rug from the 
floor of the chapel and taking it to his home. 

IV 

Whether the court properly instructed the jury. 

Appellant’s principal contentions are that the indictment is 
bad in substance, failing to allege or describe “a scheme” to 
defraud; that prejudicial errors were committed during the 
trial and that the court erred in granting Government instruc¬ 
tions and in failing to grant certain instructions of the appel¬ 
lant. In view of the general nature of the appellant’s conten¬ 
tions which have been submitted by him in his brief without 
authority or in many cases without argument, it is not pos¬ 
sible to answer them in any great detail in this brief. 

ARGUMENT 

I 

The indictment sufficiently charges the crimes of mail fraud 

and conspiracy 

The substance of the crime referred to as “mail fraud” is the 
use of the mails pursuant to a scheme to defraud. In determin¬ 
ing the sufficiency of the indictment, it is most important that 
it be considered and broken down into its component parts 
of inducement, charging part and conclusion. Such an analy¬ 
sis points up the statute, which does not make the devising of 
the scheme a crime, but makes it a crime to use the mails in 
furtherance of a scheme which has been devised. The gist of 
the offense is the use of the mails. Beldon v. United States, 
223 Fed. 726. 
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The inducement portion of the indictment consists of the 
first 11 pages wherein the defendants are named specifically 
after which the indictment states that the 30 individuals named 
as defendants will be referred to as “the defendants.” It is 
then alleged that the defendants devised a scheme to defraud 
a certain class of persons owning depreciated securities; these 
intended victims are then named and their addresses given, 
after which the indictment labels them “the persons intended 
to be defrauded.” In other words, the description contained 
in the indictment is both generic and specific. 

The indictment then proceeds with the description of the 
scheme, which was alleged to have been devised by the defend¬ 
ants. This description of the scheme is included in the indict¬ 
ment for the purpose of showing and substantiating the general 
allegation of the pleader that there in fact was a scheme to de¬ 
fraud. This is not to be confused with the charging part of 
the indictment, but as previously indicated supports the alle¬ 
gation that there was in fact a scheme as alleged. 

The fact that the scheme is described in retrospect rather 
than in prospect is, of course, immaterial, since the purpose 
of the description is to show the nature of the scheme. The use 
of the past tense rather than the future indicates that the 
pleader describes the scheme as it actually operated and does 
not detract from the essential allegation that u the defendants” 
devised a scheme to defraud, etc. The substance of the scheme 
as described is (1) That the defendants, naming five, agreed 
to open offices under names of National Capital Company and 
National Capital Memorial Park Co. and in such offices did 
employ the other defendants. 

(2) That “the defendants” operating as National Capital 
Company or acting individually did obtain names, etc. 

It should be noted that the material allegation here is that 
the defendants obtained names—whether they did so through 
the corporate guise or as individual actors is beside the point. 

(3) That having obtained names “the defendants” opened 
correspondence and by means of correspondence and interviews 
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represented National Capital Company’s plan to recoup losses 
on securities and did induce furnishing of lists of securities, etc. 

(4) That a part of scheme was to obtain money, etc., and 
convert to “the defendants” own use. 

In furtherance and, etc., that “the defendants” did repre¬ 
sent: 

A. Better sale price, etc. 

B. Would sell at better price and invest, etc. 

C. Investment would be favorable and would recoup losses 
on stocks, etc. 

D. Guarantee resale, etc. 

E. Retail sales organization to be established, etc. 

F. Location of investor’s holding in or near improved part, 
etc. 

G. Restore loss or secure annuity, etc. 

H. Fraternal organization, etc. 

I. American Legion, etc. 

J. Lots being resold, etc. 

K. Scarcity of burial space, etc. 

L. Perpetual endowment, etc. 

M. Improvements in 1939, etc. 

The indictment then makes the general allegation that the 
foregoing pretenses, etc., were false and immediately following 
such general allegation are negative averments with respect 
to the pretenses “a” to “m” above. Then follows the allegation 
that “the defendants” having devised, etc., did take and convert 
the money they obtained by virtue of the scheme. As pointed 
out above, all of this portion of the indictment is merely induce¬ 
ment. 

Charging Part 

The charging part begins at page 12 of the indictment with 
the allegation “that on to wit January 17, 1939 at the City of 
Washington ...” so having devised a scheme . . . “the de¬ 
fendants” did for the purpose of executing said scheme had 
letters mailed, etc.; the particular letter involved is then set 
forth in haec verba. 
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Conclusion 

The conclusion consists merely of the statement “against the 
form of the statute in such case made and provided. . . 

It is evident, after consideration of the indictment, that 
there is no merit in appellant’s contention that the indictment 
fails to describe or allege any scheme to defraud. In United 
States v. Dexter , (D. C.) 154 Fed. 800, S96 it is said “A scheme 
may be said to be a design or plan formed to accomplish some 
purpose” and that “devising a scheme or artifice to defraud 
is the formulation of a plan, device, or trick to perpetrate a 
fraud upon another.” Also, in Lemore v. United States 
(C. C. A. 5) 253 Fed. 887, it is said that “if persons were induced 
to believe they were getting something more secure than they 
actually got, the forming of a plan to do this by means of false 
representations would be the devising of the scheme to defraud.” 

When the indictment is judged by the standards and defini¬ 
tions laid down in these cases, it is even more apparent that the 
indictment not only alleges but fully describes the scheme to 
defraud. 

As to the contention of appellant that the indictment is so 
vague and indefinite as to apprise him of the nature of the 
charge, it is significant that he filed many motions and plead¬ 
ings, but never asked for a bill of particulars. Certainly, it is 
w r ell established, not only as a right, but as a duty that defend¬ 
ants should apply for a bill of particulars where such are indi¬ 
cated. Myers v. United States, 15 F. (2d) 977, 985 (C. C. A. 
8. 1926); and see Rosen v. United States (1896) 161 U. S. 
29-35. 

The twenty-third count alleging conspiracy is sufficient. 
There it is alleged that the defendants on to wit ... at District 
of Columbia did conspire, confederate, etc. to commit divers 
offenses against the United States, each to consist of the offense 
of devising a scheme (incorporating by reference the scheme 
set forth in the first count) and for the purpose of carrying out 
the scheme made the statements and mailed the letters set forth 
in counts one through twenty-two; that also in pursuance and 
furtherance they did overt acts (70 of which are set forth). 
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II 

There was no improper restriction of appellant’s cross- 
examination of government witnesses 

In support of his contention that he was improperly re¬ 
stricted in his cross-examination of government witnesses, ap¬ 
pellant cites the transcript of proceedings at pages 187-190. 
App. 60-02. In this instance, the witness Clarence Boone had 
testified on direct examination that he had been visited by a 
defendant salesman who told him if he would invest his Tide¬ 
water stock, then worth $24 on the hundred, he would realize 
the 100 percent value in 18 months, T. 172-3. App. 54. That 
he turned over the stocks and received letters from the company 
acknowledging receipt of them, etc. 

On cross-examination appellant’s counsel was not permitted 
to interrogate the witness as to whether he considered the let¬ 
ters he received from the company fraudulent or a part of a 
scheme to defraud, T. 188 App. 62. Manifestly, the opinion of 
the witness as to whether a letter was a part of a scheme to 
defraud, is irrelevant and immaterial. Whether there was a 
scheme to defraud and also the evaluation of any evidence is for 
the jury. 

III 

It was not error to cross-examine appellant regarding his 
removal of the chapel rug 

This cross-examination appears at T. 1S75 App. 257. Appel¬ 
lant had been questioned about his personal enrichment from 
the project. He testified he got over $185,000 in salary, divi¬ 
dends, etc. and was then asked as follows: 

Q. Did you get anything else from the company other 
than salary and dividends? 

A. Not that I remember. 

Q. Did you get anything in the way of property? 

A. We had no property, except the cemetery property. 

Q. Did you get any of that? 

A. Well, that is real estate, I could not carry that off 
very well. 
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Q. Did you not carry away a rug from the chapel? 

• * • # * 

A. Yes; that escaped my mind entirely. 

Certainly it was proper to show by cross-examination that 
appellant mulct the project of all he could get from it for his 
personal enrichment. It indicates his state of mind with regard 
to the project. Shows he regarded it as a source of gain to him¬ 
self and not as an honest business venture. See App. 256-259 
(T. 1873, through 1878). 

Appellant also contends it was improper to cross-examine 
him concerning two letters he wrote in September on September 
6 and 7, 1939 to an attorney offering the cemetery for sale. 
This examination was most proper. Appellant had previously 
testified he wTote letters to investors as late as September 27, 
1939 telling them that development work at the cemetery was 
“progressing rapidly.” He testified he wrote such letters to 
allay the worries of the investors; that he intended even then to 
go forward with the project (T. 1S68) App. 252, 253 and that it 
was not true that he was ready to get rid of it. He was then 
asked if he didn't write the letters of September 6 and 7 offering 
the project for sale. 

This line of question was not objected to, and appellant 
himself asked that the letters be read. App. 254. 

IV 

The Court properly instructed the jury 

Appellant’s brief alleges that all government prayers were 
erroneous. Six were granted and they appear in the appendix, 
pages 42 to 45. Appellant does not indicate what might be 
wrong with them; only that they are improper. It is submitted 
that these prayers do state the law correctly and properly. 

With respect to Government Instruction No. 1, see Miller on 
Criminal Law, page —; No. 2, see Blackfield Instruction, page 
—; No. 3, see Morgan et al. v. United States, 98 F. (2d) 473; 
Garvey v. United States, 4 F. (2d) 973; No. 4, see Lathrop v. 
United States, 2 F. (2d) 497; Menefee v. United States, 236 
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F. (2d) 839; No. 5, see Shreve v. United States (C. C. A. 9) 
103 F. (2d) 796; No. 6, see Corliss v. United States, 7 F. (2d) 
455. 

Appellant also complains of the court’s action in denying as 
framed and granting in substance his requested instructions 
Nos. 1,2, 26,27,28, 30 and 37. It is well settled that the court 
may use his own language if the meaning and substance is 
clear and correct and if the defendant is not restricted in his 
argument. The court adequately instructed on the subjects 
of these prayers which cover reasonable doubt, presumption 
of innocence, demeanor of witnesses, etc. See Appendix, 
pages 273,274,275. It is submitted that the Court adequately 
charged with respect to the intent necessary on the part of the 
appellant. See Appendix, pages 276,277,278. United States v. 
Dilliard (C. C. A. 2) 101F. (2d) 829. 

Appellant appears to have raised for the first time a question 
as to his instruction No. 34, which was granted with a minor 
change. 

Appellant’s instructions, Nos. 5 through 15, were properly 
denied. They serve no useful purpose, but only tend to con¬ 
fuse. The Court properly instructed that the indictment was 
not evidenced and that the Government was not required to 
make proof of every allegation of the scheme contained in the 
indictment. This was sufficient without instructing the jury 
to disregard every allegation of the indictment upon which no 
proof was presented. Shreve v. United States, supra. 

Appellant’s instructions, Nos. 16 and 16 (a) are obviously not 
pertinent to the offense alleged in the indictment or to the 
facts in the case. Similarly his instructions Nos. 17, 19, 21, 
25, 32, 38 and 39 are not pertinent or proper under the facts 
of the case. Appellant also complains of the fact that the 
Court denied as framed and granted in substance his instruc¬ 
tion No. 40. This action was proper and the suggestion made 
in the instruction is covered fully in the court’s instructions 
to the jury. App. 282. 
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CONCLUSION 

In conclusion, it is respectfully submitted, that the appel¬ 
lant in the present case was afforded a fair and impartial trial 
by the trial court. The errors assigned on this appeal are with¬ 
out merit and consequently the judgment should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Ray L. Jenkins, 

Assistant United States Attorney. 
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